BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Norfolk Southern Railway Company

:


For approval to abolish and replace with one lane

:



Roadway on fill at a public above-grade crossing

:


Where High Street crosses over the track of


:
A-2008-2075123


Norfolk Southern Railway Company in the City of

:

Bethlehem, Northampton County, and the


:

Allocation of costs incident thereto



:






PROTECTIVE ORDER



An Order has been issued granting the Petition for Protective Order of the Commonwealth of Pennsylvania, Department of Transportation (PennDOT); therefore,


1.
This Protective Order is hereby granted with respect to all materials and information identified at Paragraph 2 of this Protective Order which are filed with the Commission, produced in discovery, or otherwise presented during these proceedings.  All persons now and hereafter granted access to the materials and information identified in Paragraph 2 of this Protective Order shall use and disclose such information only in accordance with this Order.


2.
The materials subject to this Order are the 2010 High Street Bridge inspection report, the 2011 High Street Bridge inspection report, which is to be provided when available, and all subsequent High Street Bridge inspection reports prepared and made available during the pendency of this proceeding, including any reports, surveys, schedules, lists or data contained in such report, when such report is designated on the cover as being “Confidential.”

 

3.
The “Confidential” bridge inspection reports shall be made available to the Commission and its Staff for use in this proceeding.  For purposes of filing, to the extent that these “Confidential” bridge inspection reports are placed in the Commission’s report folders, such information shall be handled in accordance with routine Commission procedures inasmuch as the report folders are not subject to public disclosure.  To the extent that this “Confidential” information is placed in the Commission’s testimony or document folders, such information shall be separately bound, conspicuously marked, and accompanied by a copy of this Order.  



4.
The bridge inspection reports marked “Confidential” shall be provided in this proceeding to the presiding officer, Norfolk Southern Railway Company, the Department of Conservation and Natural Resources, the City of Bethlehem, the Commission’s Bureau of Transportation and Safety, all of which comprise the active parties of record, and, if requested, to Northampton County.



5.
No other persons may be provided access to the “Confidential” bridge inspection reports by any party except as authorized by Order of the Commission or the presiding Administrative Law Judge.  No person who may be entitled to receive, or who is afforded access to this “Confidential” information shall use or disclose such information for any purpose other than the preparation for and conduct of this proceeding or any administrative or judicial review thereof.  


6.
In the preparation and conduct of this proceeding, parties shall use the  “Confidential” bridge inspection reports to determine the current condition of the bridge, to plan or carry out maintenance activities, and to determine if the condition of the bridge warrants repair, rehabilitation, replacement or abolishment.


7.
Prior to making the “Confidential” bridge inspection reports available to any person as provided in numbered Paragraph 4, above, counsel for the party shall deliver a copy of this Order to such person.


8.
Any federal agency which has access to and/or receives copies of the “Confidential” bridge inspection information will consider and treat the information as within the 
exemption from disclosure provided in the Freedom of Information Act as set forth at 5 U.S.C.A. § 552(b)(4) until such time as the information is found to be non-proprietary. 



9.
Any state agency which has access to and/or receives copies of the “Confidential” bridge inspection information will consider and treat the information as within the exemption from disclosure provided in the Pennsylvania Right-to-Know Law, Act of February 14, 2008, P.L. 6, 65 P.S. §§67.101-67.3104 until such time as the information is found to be non-proprietary.


10.
Any public reference to “Confidential” bridge inspection information by counsel or persons afforded access thereto shall be to the title or exhibit reference in sufficient detail to permit persons with access to the “Confidential” information to fully understand the reference and not more.  The “Confidential” information shall remain a part of the record, to the extent admitted, with the protections set forth herein, for all purposes of administrative or judicial review.


11.
Parts of any record of this proceeding containing the “Confidential” bridge inspection information, including but not limited to all exhibits, writings, testimony, cross examination, argument and responses to discovery, and including reference thereto as mentioned in number Paragraph 9 above, shall be sealed for all purposes, including administrative and judicial review, unless such “Confidential” information is released from the restrictions of this Order, either through the agreement of the parties or pursuant to order of the Administrative Law Judge or the Commission.


12.
 Upon completion of this proceeding, including any administrative or judicial review, all copies of all documents and other materials, including notes, which contain any “Confidential” information from the bridge inspection reports as set forth herein, shall be immediately returned to the PennDOT.  In the alternative, parties may provide an affidavit of counsel affirming that the materials containing or reflecting the “Confidential” bridge inspection report information have been destroyed.

Dated:  June 29, 2011




______________________________








Kandace F. Melillo








Administrative Law Judge
4

