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	OPINION AND ORDER

Before the Commission for consideration and disposition are the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued on February 15, 2011, the Exceptions of Robert Dunham (Complainant), the Exceptions of PPL Electric Utilities Corporation (PPL), the Reply Exceptions of the Complainant and the Reply Exceptions of PPL.  

History of the Proceeding

On January 25, 2010, the Complainant filed a Formal Complaint in which he alleged that PPL improperly discontinued the Residential Thermal Storage (RTS) rate after PPL had guaranteed that the rate would be available for the life of Complainant’s home.  On February 17, 2010, PPL filed an Answer denying the material allegations of the Complaint.  

An evidentiary hearing was held on October 4, 2010.  The Complainant appeared pro se.  The Complainant offered nine (9) exhibits which were admitted into the record.  The Respondent offered one (1) exhibit which was admitted into the record.  A written transcript of the hearing was produced comprising one hundred three (103) pages.  The record closed on November 4, 2010.

On February 15, 2011, the Initial Decision was issued.  ALJ Jandebeur found that PPL had provided inadequate service to the Complainant to the extent that PPL failed to provide accurate information with regard to the future of Rate RTS and assessed a civil penalty of $2,000.  I.D. at 13, 14.  The Complaint was dismissed in all other respects.  Id. at 14.

On March 4, 2011, the Complainant’s Exceptions were filed.[footnoteRef:1]  On  [1: 		The Complainant’s Exceptions were served on PPL by Secretarial Letter issued March 8, 2011.  ] 

March 7, 2011, PPL’s Exceptions were filed.  Replies to Exceptions were filed by the Complainant on March 15, 2011, and by PPL on March 18, 2011.

Discussion

As a preliminary matter, we note that any issue or exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In the Initial Decision, ALJ Jandebeur reached twenty-two Findings of Fact, I.D. at 2-4, and nine Conclusions of Law, I.D. at 12-13.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

A discussion of the RTS rate schedule is essential to our determination in this proceeding.  It is particularly important to understand the timing of the initiation of the RTS rate, the Complainant’s participation in the RTS rate schedule, and the eventual phase out of the RTS rate.  

The RTS rate schedule was designed when PPL was an integrated, regulated utility that was experiencing substantial growth in its morning peak usage.  The RTS rate schedule was filed with the Commission in 1981.  The RTS systems were designed to shift that load from on-peak morning hours to off-peak hours.  Tr. 70. 

The record also reveals that PPL later determined that its load was moving to an afternoon peak.  At that point, in 1995, PPL stopped marketing the RTS rate schedule to new customers and proposed to the Commission that participation in the RTS rate schedule would be closed to any new customers in its rate case filed in January, 1995.  The Commission approved that request effective December 31, 1995.  Tr. 75-76.  It should be emphasized that the RTS rate schedule was closed to new customers effective December 31, 1995; it was not discontinued.  

As noted in the Initial Decision, the Complainant’s home was completed in December 1995.  I.D. at 5.  The record reveals that the Complainant had discussed with PPL the possibility of participating in the RTS rate schedule in late 1994 or early 1995.  Tr. 14-15.  Based upon the timeline set forth in the record, it appears that the Complainant was one of the last customers approved for participation in the TRS rate schedule before it was closed to new customers effective December 31, 1995.  Tr. 75-76.

In Diehl v. PPL Electric Utilities Corporation, Docket No. 
C-2009-2149261 (Order entered April 1, 2011) (Diehl), we discussed the circumstances surrounding PPL’s phase out of the RTS rate schedule:
In 2004, at Docket No. R-00049255, PPL filed a distribution rate case with the Commission.  The Commission’s decision in that case on rate allocation among customer classes was appealed to the Commonwealth Court.  As part of its review, the Commonwealth Court interpreted the Competition Act as requiring that rates for transmission, distribution and generation each be set separately, based on the cost of serving each separate class of customers.  66 Pa. C.S. § 2804(3).  The Court ruled that subsidized rates (e.g., the RTS rate) which do not cover their costs of service must be transitioned to cost-based rates.  See, Lloyd v. Pennsylvania Public Utility Commission, et al., 904 A.2d 1010 (Pa. Cmwlth. 2006).  Thus, the RTS rate as it existed in the 1980’s, at the time the Complainant constructed his home, could no longer continue to be offered.

Diehl at 4-5.

Against this backdrop, we will review the Initial Decision, the Exceptions and the Replies to Exceptions.

The ALJ noted that PPL was required to phase out the RTS rate schedule due to the Lloyd decision.  The ALJ also observed that PPL must charge the Complainant rates in accordance with PPL’s current, Commission approved tariff.  I.D. at 5-6.  On that basis, the ALJ denied the Complaint to the extent it sought to maintain the RTS rate schedule.  Id. at 14.

However, the ALJ then determined that PPL provided inadequate service based upon her findings that PPL failed to adequately communicate with the Complainant regarding the RTS rate schedule.  I.D. at 7.  The ALJ found that PPL knew that the RTS rate schedule was unprofitable in 1994 or 1995, but marketed the RTS rate regardless of that knowledge.  Id.  The ALJ stated the following:
There is no doubt that the Complainant has been financially harmed by PPL’s inducement to build his home in accordance with a certain set of standards to be allowed to pay the RTS rate, PPL’s lack of communication, and the changes in the RTS rate itself.

Notwithstanding the legality of PPL’s RTS rate changes, PPL was wrong to induce customers to the RTS rate when the timeline presented shows that PPL knew well enough in advance that RTS was being phased out to have shared explanations of upcoming RTS changes to the Complainant, Mr. McWilliams and others similarly situated, thus allowing the Complainant and others to make an informed decision about household current and future needs.

I.D. at 8.

		Based upon the above discussion, the ALJ found that PPL had provided inadequate service to the Complainant for failing to effectively communicate with the Complainant regarding the RTS rate schedule phase-out in 1994.  I.D. at 8-11.  The ALJ determined that a penalty of $2,000 was appropriate under all the circumstances.  
Id. at 9-12.

		The Complainant filed Exceptions claiming that the ALJ erred by failing to find that PPL engaged in deceptive practices.  Complainant’s Exc. at 1.  The Complainant cites us to two similar actions which, he claims, establishes that PPL engaged in a course of deceptive conduct which misled customers and induced them to enter into the RTS rate schedule when PPL knew that the RTS rate schedule would be changed and/or eliminated.  Id.  We will discuss those two cases below.

		PPL responds to the Complainant’s Exceptions and argues that there is no record evidence which supports any finding that PPL acted in a deceptive manner.  PPL argues that the Complainant’s argument confuses the timeline of events surrounding the RTS rate schedule.  PPL points out that the record reflects that the RTS rate schedule was closed to new customers effective December 31, 1995.  However, existing RTS rate schedule customers, including the Complainant, were maintained on that rate schedule until PPL was required to phase it out by the Lloyd decision.  PPL R.Exc. at 1.  According to PPL, there is simply no evidence of record which supports a finding that PPL intended to discontinue the RTS rate schedule for existing class members in 1994 or 1995.  PPL argues that information regarding closing of the rate schedule to new customers would have been irrelevant to existing RTS rate schedule customers.  Id.

		In its Exceptions, PPL argues that the ALJ’s finding regarding inadequacy of service confuses the closing of the RTS rate schedule to new customers in 1995 with the phase out of the RTS rate schedule in 2006.  PPL Exc. at 3-5.  PPL describes the timeline of events discussed above and argues that there is no evidence of record which would indicate that PPL could have or should have anticipated the Lloyd decision.  PPL argues that since PPL did not discontinue the RTS rate schedule in 1995, it “cannot be found to have provided inadequate service for failing to notify customers of a decision that would be made by the Commonwealth Court eleven (11) years later.”  Id. at 5.

		In his Reply Exceptions, the Complainant reiterates his argument that PPL engaged in deceptive advertising by promising that the rate would be in existence for the life of his home.  Complainant R.Exc. at 1.

		We will deny the Complainant’s Exception and grant PPL’s Exceptions.  Initially, we note that the Complainant’s claim is, at least in part, barred by the statute of limitations found in Section 3314(a) of the Public Utility Code (Code), 66 Pa. C.S. § 3314(a).  That Section provides that any action brought for violations of the Code or the Commission’s regulations and orders must be filed within three years from the date at which the liability for such claim arose, unless otherwise provided in the Code.  Although PPL did not raise this defense, to the extent that the Complaint alleges that PPL’s liability arose in 1994 and 1995, then Section 3314(a) would serve to bar this action.  

		Substantively, we agree with PPL that it appears that the ALJ misinterpreted the closing of the RTS rate schedule to new customers as having actually discontinued the RTS rate schedule.  As PPL has stated, the record clearly shows that the Complainant remained on the RTS rate schedule from 1995 until PPL was required to phase it out due to the Lloyd decision which was issued in 2006.[footnoteRef:2]  There is simply nothing in the record which indicates that PPL could have or should have advised the Complainant regarding the eventual fate of the RTS rate schedule in 1994 and 1995. [2:  	We note that the RTS rate schedule is being phased out through stepped-up rates scheduled to conclude in 2012.  Unless the Complainant has withdrawn from participation in the RTS rate schedule, he is receiving a 5% discount from the current standard residential rate.  See, PPL Revised Competitive Bridge Plan, Docket No. 
P-0006227 (Order entered May 17, 2007).] 


		Similarly, we find that there is no record support for the Complainant’s argument that PPL in any way deceived him with regard to the RTS rate schedule.  The terms of that rate schedule were clearly set forth in PPL’s tariff in force during 1994 and 1995.  The Complainant provided no documentary evidence which supports a finding that PPL offered anything which conflicts with that tariff language.

		We noted above that the Complainant has referred us to two proceedings before this Commission involving the RTS rate schedule.  They are Diehl, supra, and Brickner v. PPL Electric Utilities Corporation, Docket No. C-2009-2105583 (Order entered May 21, 2010).  We find that the circumstances of the Brickner case are readily distinguishable from this proceeding.  The recent Diehl case actually supports our determination here.

		In Brickner, the Complainants purchased a home on June 23, 2008.  One of the conditions for the sale was that PPL’s RTS rate would be available.  PPL did extend its RTS rate to the Brickner Complainants; however, PPL never informed the Brickner Complainants that the RTS rate schedule was to be discontinued.  The Brickner Complainants averred that had they known that the RTS rate schedule was to be discontinued, they would have taken different action with regard to the purchase of their home.  Brickner at 2-3.  We held that PPL knew, at the time the Brickner Complainants contacted PPL regarding the RTS rate schedule, that it would be phased out.  Accordingly, we held that PPL failed to properly advise those Complainants and, by failing to do so, provided inadequate service.  Id. at 7.

		In the action now before us, it is clear that PPL could not have known in 1994 that the RTS rate schedule would be required to be phased out by an appellate decision handed down eleven years later.  This proceeding is squarely aligned with our decision in Diehl.  In Diehl, it was alleged that PPL had guaranteed that the RTS rate would be available for the life of a house that had been completed in 1984.  Diehl at 3.  However, we found that there was no record evidence that PPL had offered anything which was not set forth in its tariff.  We also found that, due to the Lloyd decision, PPL was required to phase out the RTS rate schedule.  Accordingly, we determined that PPL had not rendered inadequate service and could not be directed to offer the RTS rate schedule as originally designed.  Id. at 7-8.  Unlike the Brickner action, but like the Diehl action, PPL cannot be found to have provided inadequate service under these circumstances.  

Conclusion

		Based on the foregoing discussion, we will modify the Initial Decision consistent with this Opinion and Order, deny the Complaint, deny the Complainant’s Exception and grant PPL’s Exceptions; THEREFORE,

IT IS ORDERED:  

		1.	That the Complaint filed by Robert Dunham on January 25, 2010, at Docket No. C-2010-2155056, against PPL Electric Utilities Corporation is denied.

		2.	That the Initial Decision of Administrative Law Judge Ember S. Jandebeur, issued on February 15, 2011, at Docket No. C-2010-2155056, is adopted, as modified by this Opinion and Order.
	
		3.	That the Exception filed by Robert Dunham on March 4, 2011, at Docket No. C-2010-2155056, is denied.

		4.	That the Exceptions filed by PPL Electric Utilities Corporation on March 7, 2011, at Docket No. C-2010-2155056, are granted.

		5.	That the record in this proceeding shall be marked closed.
		
							BY THE COMMISSION,


							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  June 30, 2011

ORDER ENTERED:  July 1, 2011
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