BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Kevin R. Kozlowski




:









:


v.
:
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:

Duquesne Light Company



:

INITIAL DECISION

Before

Eranda Vero

Administrative Law Judge 

HISTORY OF THE PROCEEDING

On January 29, 2010, Kevin R. Kozlowski (Mr. Kozlowski or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Duquesne, the Company or Respondent) alleging his inability to pay the electric bills and requesting a payment arrangement.

On February 23, 2010, Respondent filed an Answer addressing the material allegations of the Complaint.
This case is an appeal of an informal decision issued on or about December 3, 2009, by the Commission’s Bureau of Consumer Service (BCS), BCS Case No. 2624576, which found Complainant to be a level 4 income customer and issued a payment arrangement requesting him to pay $166.00 per month in regular budget billing, plus $197.00 per month towards the arrears accumulated in his account.
An Initial Telephone Hearing Notice dated June 23, 2010, advised the parties that an initial telephonic hearing was scheduled for August 3, 2010, and that they could lose the case if they failed to appear for the hearing.  The case was assigned to me, pursuant to 52 Pa. Code 
§ 56.174.
On June 29, 2010, Respondent filed a Motion for Sanction for Failure to Respond to Discovery Requests.  On July 13, 2010, I issued an Order modifying Respondent’s Request for Production of Documents after concluding that Duquesne’s request for copies of purchase or loan documents for a car that Complainant allegedly purchased in 2009, along with copies of Complainant’s Comcast, Verizon, and Verizon Wireless monthly bills bore no relevance to the inability-to-pay case before the Commission.  The Order instructed the Complainant to fully and completely answer Duquesne’s request for the production of the remaining documents by July 25, 2010. 
A Prehearing Order was issued advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted. 
The telephone hearing convened as scheduled on Tuesday, August 3, 2010, at 10:00 a.m.  Kevin R. Kozlowski appeared pro se and testified on behalf of the Complaint.
  Krysia Kubiak, Esq., represented the Respondent which sponsored nine (9) exhibits, (Duquesne Exhibits #1-9) and presented the testimony of one witness, Margaret Mueller, who is a regulatory consumer relations specialist for Respondent.  The record in this case closed at the conclusion of the hearing on August 3, 2010.
FINDINGS OF FACT

1.
The Complainant is Kevin R. Kozlowski, whose current mailing address is 502 Diehl Drive, McKeesport, PA 15132-7417 (Service Address).
2. Respondent is Duquesne Light Company.
3.
Complainant was unemployed between September of 2004 and September of 2005.  
4.
In February of 2005, one of Complainant’s young sons was diagnosed with cancer.
5.
With his lack of income, Complainant was enrolled in Respondent’s Customer Assistance Program (CAP) in September of 2005.

6.
In December of 2007, Complainant started as a temporary employee with Solar Power Industries.  He became a full time employee of the same company in March of 2008.  
7.
Complainant’s position with Solar Power Industries is a salaried position which requires Mr. Kozlowski to work a considerable amount of extra time and prevents him from obtaining a second job.  
8.
Complainant receives $58,000.00 per year from his employment with Solar Power Industries.
9.
Complainant’s wife receives Social Security Disability benefits in the amount of $15,138.00 per year.  Duquesne Exhibit # 7.
10.
Complainant’s household consists of four (4) individuals: Complainant, his wife and his two sons, who at the time of the hearing were 12 and 17 years old, respectively.

11.
Complainant was enrolled in CAP from September 6, 2005 until October of 2009, when he was disqualified from the program due to income.  Duquesne Exhibit # 4 and Mueller Testimony.
12.
Complainant’s account balance at the time of his enrollment in CAP in September of 2005 was $714.39.  Duquesne Exhibit # 1.

13.
Complainant’s account balance at the time of his removal from CAP in October of 2009 was approximately $1,124.17.  Duquesne Exhibit # 1.

14.
At the time of the hearing, the balance on the Complainant’s account was $1,983.04.  Duquesne Exhibit #1.

15.
On or about December 3, 2009, the Commission’s BCS issued a decision on Mr. Kozlowski’s informal complaint at BCS Case No. 2624576.  In its informal decision, BCS found Complainant to be a level 4 income customer and established a payment arrangement requesting him to pay $166.00 per month in regular budget billing, plus $197.00 per month towards the arrears accumulated in his account.  Mueller Testimony.
16.
On January 29, 2010, Mr. Kozlowski filed the present Formal Complaint appealing the informal decision issued by the Commission’s Bureau of Consumer Service at BCS Case No. 2624576.
DISCUSSION

In his Formal Complaint, Mr. Kozlowski alleges his inability to pay the electric bills to Respondent, and requests a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401, et seq., applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405 of the Public Utility Code regarding payment arrangement reads as follows:

§ 1405.  Payment agreements

   (a) GENERAL RULE.-- The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.
 
   (b) LENGTH OF PAYMENT AGREEMENTS.-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
       (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
       (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
       (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
 
       (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.
 
   (c) CUSTOMER ASSISTANCE PROGRAMS.-- Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.
 
   (d) NUMBER OF PAYMENT AGREEMENTS.-- Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
 
   (e) EXTENSION OF PAYMENT AGREEMENTS.-- If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.
 
   (f) FAILURE TO COMPLY WITH PAYMENT AGREEMENT.-- Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate the customer’s service. Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.

Mr. Kozlowski’s household consists of four individuals with a total gross income of approximately $73,138.00
.  This income places Mr. Kozlowski well above the 300 percentile of the federal poverty line.
  As a level 4 income customer, Mr. Kozlowski is required to pay his monthly budget bill plus an amount equal to one sixth (1/6th) of the balance accrued on the Service Address account, beginning with the first bill following the Commission’s final order in this case.  See 66 Pa. C.S. § 1405(b)(4).  

If Mr. Kozlowski fails to keep this payment schedule, Duquesne is authorized to suspend or terminate his electric services in accordance with the Commission’s statute and regulations. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2. Complainant had the burden of proof. 66 Pa. C.S. § 332(a).

3.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., applies to this proceeding.
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Formal Complaint filed by Kevin R. Kozlowski against Duquesne Light Company at Docket No. F-2010-2155997 is sustained.

2.
That Kevin R. Kozlowski shall make monthly payments consisting of his current bill plus one sixth (1/6th) of the balance accrued on his account, beginning with the first billing due date following the entry of a final Commission Order in this case.

3.
That, if Kevin R. Kozlowski does not keep the payment schedule stated in this order, Duquesne Light Company is authorized to suspend or terminate his electric services in accordance with the Commission’s statute and regulations.
4.
That the record at Docket No. F-2010-2155997 is marked closed.

Dated:

April 6, 2011



_____________________________







Eranda Vero









Administrative Law Judge 

	�	A tape recording of the hearing was made, no court reporter being present.


	�	 Mr. Kozlowski’s gross annual income of $58,000.00 plus Mrs. Kozlowski’s income of approximately $15,138.00 per year in Social Security Disability benefits equals $73,138.00 per year.


	�	For the year 2010, the federal poverty level (100% of the federal poverty guidelines) for a household of four is set at $22,350.00 per year.
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