BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Mohamed Conteh



:







:



v.




:


C-2010-2170022







:

PECO Energy Company


:

ORDER GRANTING IN PART AND DENYING IN PART

THE PRELIMINARY OBJECTIONS OF PECO ENERGY COMPANY



On April 8, 2010, Mohamed Conteh (Complainant) filed a formal Complaint against PECO Energy Company (Respondent or PECO) alleging that he incurred $6,884.00 in damages due to PECO terminating electric service to 4419 Frankford Avenue on October 15, 2009, when termination was actually scheduled for 4417 Frankford Avenue.  Although service was restored the next day, 29 hours without electricity resulted in food spoilage and loss of business.



On May 12, 2010, PECO filed its Answer and New Matter as well as Preliminary Objections.  The Answer alleged that in 2002, two meters were set at 4417 Frankford Avenue, and two meters were set at 4419 Frankford Avenue.  Service to 4417 was discontinued in February 2006.  PECO discovered that there was usage on the 4417 meter without a responsible ratepayer.  Notice was given, and on October 15, 2009, service was terminated for use without a contract.  Complainant contacted PECO to ask why his service was terminated at 4419.  After an investigation, PECO discovered that service had been combined without notice to the Respondent.  


In New Matter, PECO alleges that subject address houses a hair salon called Fatima Hair Braiding.  As this is case is adversarial in nature, PECO avers that the Complaint should be dismissed for failure to be represented an attorney.  Respondent seeks dismissal for lack of Commission jurisdiction to grant monetary damages and for failure to have attorney representation.



Preliminary objections seek dismissal due to lack of Commission authority to grant monetary damages.


On June 1, 2010, Complainant filed his answer to the PECO pleadings, stating that he had received service at 4844 Frankford Avenue for Fatima Hair Braiding in 2005.  The business closed after one year and service was transferred to 4419 Frankford Avenue for Sierra International Market in October/November 2006.  PECO transferred the service to the name of Fatima Hair Braiding.  Complainant avers that he paid a deposit of over $850.00 for the 4419 address and has been paying his bills until the termination. 



On October 15, 2009, PECO delivered a shut-off notice for 4417 for Extended Family Daycare.



Complainant denies that any electrical work has been done other than that performed by PECO.  Complainant avers that the meters have different numbers and that PECO confused them.  PECO terminated service at the meters despite Complainant’s protests and failed to restore it until Complainant incurred spoilage of its refrigerated stock of food.  PECO failed to properly investigate the situation before acting in a manner which constitutes poor service.



On May 20, 2010, a Motion Judge Assignment Notice was issued which informed the parties that the matter had been assigned to Chief Administrative Law Judge Veronica A. Smith for resolution of the preliminary objections.  Chief Smith retired before she could issue an order or initial decision.



On June 21, 2011, a Hearing Notice was issued which set the initial evidentiary hearing for Tuesday, August 30, 2011 and assigned the matter to me.  



The Preliminary Objections are ready for disposition.

DISCUSSION


Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994). 
 When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).   


The rules regard preliminary objections are simple and specific:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

* * *
52 Pa. Code § 5.101(a).  



 Therefore, only the facts in the Complaint and Complainant’s Answer to PECO’s Pleadings can be presumed to be true in order to determine whether recovery is possible.  



In order for Complainant to prevail, there must be a statute, regulation or order which the Commission is authorized to enforce.  The Complaint must set forth anything done or omitted to be done by PECO in violation of any law which the Commission has jurisdiction to administer.  66 Pa. C.S. § 701; 52 Pa. Code § 5.21(a).  



There are basically three issues here:  (1) whether PECO’s termination of service to Complainant’s address was consistent with applicable law; (2) if not, whether PECO’s actions constitute inadequate and/or unreasonable service under Section 1501 of the Public Utility Code; and (3) whether PECO’s actions support the imposition of a civil penalty payable into the General Fund of the Commonwealth of Pennsylvania.  


That the Commission is not authorized to grant monetary damages is well-settled.  The Commission must act within and cannot exceed its jurisdiction.  Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).   One measure of relief that the Commission is not authorized to grant is monetary damages.  Elkin v. Bell, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).  



Therefore, the remedy sought by Complainant in the Complaint itself is not within the ability of the Commission to grant, and the Preliminary Objections are granted insofar as they seek a finding that the Commission will not grant monetary damages as a remedy for this Complaint.  However, the Complaint and the Answer to PECO’s pleadings set forth a prima facie case because the facts averred, if proven at the evidentiary hearing, are sufficient to support a finding that PECO’s actions in this matter were in violation of the Public Utility Code, which is a remedy sought in the Complainant’s Answer to PECO’s pleadings.  The hearing set for 

August 30, 2011, will be based on the three issues listed above.


Finally, PECO points out that this is an adversarial proceeding and that Complainant may need an attorney in order to proceed.  The record is not clear on this point, but the rules are clear, are set by the Pennsylvania Supreme Court, and cannot be changed by the Commission:  



If the Complainant, as the entity being served by PECO at the subject address, are an individual or a sole proprietorship, you may either represent yourself or have an attorney licensed to practice law in the Commonwealth of Pennsylvania represent you.  However, if you are a partnership, corporation, trust, association, joint venture, other business organization, trust, trustee, legal representative, receiver, agency, governmental entity, municipality or other political subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  Attorneys shall comply with the Commission’s appearance requirements.  52 Pa. Code § 1.24(b).  



1.
If Complainant is required by law to be represented by an attorney, and no attorney has filed the required entry of appearance, Complainant will not be permitted to prosecute his Complaint at the scheduled evidentiary hearing, and his Complaint will be dismissed.  


2.
An initial hearing is scheduled for Tuesday, August 30, 2011 at 10:00 am.  You must be available at this time or you may lose your case.  If you will be at a different telephone number than the number provided on your Complaint or Answer, then you MUST provide that telephone number at least three days prior to the hearing.  


3.
If you intend to present any documents for my consideration, you must bring one copy for the other party, one for me, and two for the court reporter to the hearing.  Note that attachments to your Complaint are not admitted into the record unless submitted separately in accordance with this paragraph.



4.
A request for a change of the scheduled hearing date must be submitted in writing no later than five (5) days prior to the hearing.  52 Pa. Code § 1.15(b).  The requesting party must contact the other party to determine whether there is agreement to the change prior to contacting the presiding officer.  Requests for changes of initial hearings must be sent to me with copies to all parties of record.  Changes are granted only in rare situations where sufficient cause exists.  


5.
A copy of anything filed with the Secretary or submitted shall be sent directly to the presiding officer.  The correct address is:  Administrative Law Judge Susan D. Colwell, Office of Administrative Law Judge, P.O. Box 3265, Harrisburg PA  17105-3265


6.
YOU WILL LOSE THIS CASE IF YOU DO NOT TAKE PART IN THIS HEARING AND PRESENT EVIDENCE ON THE ISSUES RAISED.



7.
This hearing is a formal proceeding and will be conducted in accordance with the Commission’s rules of practice and procedure.  52 Pa. Code Chapters 1, 3 and 5.



8.
Commission policy is to encourage settlements.  52 Pa. Code 
§ 5.231(a).  Utility is required to contact Complainant to discuss informally the possible settlement of this case as soon as possible but no later than at least one week before the hearing.  If you are unable to settle this case, you may still resolve as many questions or issues as possible during your informal discussion. 



9.
If you intend to subpoena witnesses for the hearing, you should review the procedures established in 52 Pa. Code § 5.421.  You must submit your written application to me sufficiently in advance of the hearing date so that the other parties will have the required ten (10) days’ notice to answer or object, and so you will have enough time to receive the subpoena and serve it.



10.
If you, or anyone you plan to call as a witness on your behalf, have a limited ability to speak or understand English or are deaf or hearing-impaired, a qualified interpreter can be provided upon your request.  If you want an interpreter, please contact the Scheduling Office at least ten day before the scheduled hearing to make your request:  
(717) 787-1399.  



12.
Complainant bears the burden of proving the case and should be prepared to prove his claims with testimony and documentary evidence.  



13.
Utility is warned that a finding of a violation of a Commission Order, regulation or statute may result in the imposition of a civil penalty consistent with 66 Pa. C.S. 

§ 3301 or other provision of the Public Utility Code.

Dated:
July 8, 2011



_______________________________________







Susan D. Colwell
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