BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Guntram Weissenberger, et al.			:
							:
	v.						:	Docket No. C-2010-2182281
							:
PECO Energy Company				:




ORDER DENYING IN PART AND GRANTING IN PART THE
 PETITION TO WITHDRAW COMPLAINT OF GUNTRAM WEISSENBERGER, ET AL., AND SUSTAINING THE SECOND PRELIMINARY OBJECTION OF PECO ENERGY COMPANY

		
HISTORY
		
		To understand this Order, it is necessary to review the somewhat involved History of this proceeding.

		This matter had its genesis in a civil complaint filed in the Court of Common Pleas of Delaware County by Guntram Weissenberger, Panonia Associates, L.P. and 27 Summit Trace, LLC (Complainants) against PECO Energy Company (PECO) on May 30, 2008.  PECO filed preliminary objections to the civil complaint on jurisdictional grounds and asked that all liability issues be brought before the Pennsylvania Public Utility Commission (Commission).

		On January 26, 2010, the Delaware County Court of Common Pleas issued an Interlocutory Order sustaining PECO’s preliminary objections and bifurcating liability issues and issues related to damages and stayed all other issues until the Commission rules on the liability issues in this case.

		On February 24, 2010, the Complainants filed a Motion in the Delaware County Court of Common Pleas asking that Court to amend its January 26, 2010 order to certify to the Pennsylvania Commonwealth Court that the January 26, 2010 order involved a controlling question of law and that an immediate appeal from that order would materially advance the ultimate termination of the case under Section 702(b) of the Judicial Code, 42 Pa. C.S. § 702(b).

		On March 26, 2010, the Court granted Complainants’ Motion, and on April 29, 2010, the Complainants filed a Petition for Permission to Appeal an Interlocutory Order with the Commonwealth Court at Docket No. 774, CD 2010.[footnoteRef:1] [1: 	 	Guntram Weissenberger, Gen. Partner Panonia Associates, L.P. t/a Whiteland West Apartments v. ConServe Corporation; Dave McCaffey; Kenneth Hasse; Ted Vonbank; Larry Hasse; PECO Energy Company; and Opus 21 Management Solutions, LLC, No. 774 C.D. 2010 (Pa. Cmwlth Ct.)
] 


		On May 13, 2010, the Commonwealth Court entered an Order denying the Complainants’ Petition for Allowance of Appeal.

		On June 14, 2010, the Complainants filed a formal Complaint with the Commission against PECO.  In that Complaint, the Complainants’ stated that the issue of law to be determined is whether the Complainants are “Landlord Ratepayers” under the provisions of the Pennsylvania Public Utility Code at 66 Pa. C.S. § 1521.  In that Complaint, the Complainants provided an extended narration of the facts in this case as Complainants see them.  Complainants asked that liability issues in this case be determined by the Commission.

		On July 7, 2010, PECO filed a Preliminary Objection to the Complaint claiming insufficient specificity of the pleading.  PECO alleged that there is a significant mismatch between the liability issues raised in the civil complaint and the issues pled in the formal Complaint filed with the Commission.  PECO asserted that the Complainants have failed to include in their formal Complainant to the Commission specific allegations of unreasonable utility service, including allegations of overcharging, improper billing, breach of duty to disclose, negligence, or misapplication of PECO’s tariff.[footnoteRef:2]  PECO asked that the Commission order the Complainants to file a Complaint that sets forth, with specificity, each and every issue that the Complainants intend to pursue before the Commission.[footnoteRef:3]  Alternatively, and if Complainants’ do not provide a specific pleading, then PECO asked that the Commission dismiss the Complaint with prejudice. [2: 	 	PECO Preliminary Objection at ¶ 5.
]  [3: 	 	PECO Preliminary Objection at ¶ 11.
] 


		On July 15, 2010, the Complainants filed an Amended Complaint.  That Amended Complaint consists of 77 separate paragraphs including extensive factual averments.  The Amended Complaint lists several additional business entities, all of whom own properties served by PECO, and all of whom conduct business along with the Complainants under the fictitious name, the “Westover Companies.”[footnoteRef:4]   The Amended Complaint provides statements with respect to the Utility Services Agreement between the Complainants and ConServe Corporation.[footnoteRef:5]  Complainants assert that by an agreement between PECO and ConServe, ConServe was the utility account ratepayer for Complainants’ properties, but at some point in 2007, ConServe failed to make payments to PECO and modified its service agreement with PECO to substitute the Complainants as ratepayers without Complainants’ consent or knowledge.[footnoteRef:6] [4: 	 	Amended Complaint at 6, ¶15.
]  [5: 	 	Amended Complaint at 7-8, ¶¶ 21-27.
]  [6: 	 	Amended Complaint at 8, ¶ 27; 17, ¶ 68p; 18, ¶68s.
] 


		On August 12, 2010, PECO filed a Second Preliminary Objection, this time to the Amended Complaint, again claiming insufficient specificity of the pleading.  Specifically, PECO argues that the Complainants still have not stated with specificity which tariff or rates PECO should have applied to the Complainants,[footnoteRef:7] information or discussion regarding the periodicity of PECO billing,[footnoteRef:8] or specificity as to how PECO’s billing and notifications to ConServe violated a specific tariff, rule or rate.[footnoteRef:9] [7: 	 	PECO Second Preliminary Objection at 4, ¶¶ 4-5.
]  [8: 	 	PECO Second Preliminary Objection at 5, ¶ 6.
]  [9: 	 	PECO Second Preliminary Objection at 7, ¶ 8.
] 


		On August 26, 2010, the Complainants filed a Response to the Second Preliminary Objection.  In sum, the Complainants argue that they have stated, in material and summary form, the facts on which their cause of action is based, and assert that in their Amended Complaint they have placed PECO on notice through specific allegations with respect to alleged failures by PECO to properly issue bills, assess late fees and to utilize proper utility rates.[footnoteRef:10] [10: 	 	Complainants’ Response at 3, ¶ 4.
] 


		On December 23, 2010, this matter was assigned to me as Presiding Officer.

		On February 16, 2011, an Initial Hearing was held at the Philadelphia Office of the Commission at the conclusion of which the Preliminary Objections of PECO were held in abeyance pending the outcome of discovery and further discussions between the Parties.

		On April 15, 2011, the Complainants filed a Petition for Leave to Withdraw their formal Complaint pursuant to 52 Pa. Code § 5.94(a).

		On April 18, 2011, PECO Energy Company filed a Reply to the Petition to Withdraw which, in substance, constituted an objection in part to that Petition within the meaning of 52 Pa. Code § 5.94(a).

		There was to have been a hearing in this case on April 19, 2011, but the closure of the Harrisburg office of the Commission due to the water supply emergency in Harrisburg necessitated the continuance of that hearing until June 2, 2011.

		On June 2, 2011, a hearing was held at the office of the Commission in Harrisburg, Pennsylvania, to hear oral argument with respect to the Complainants’ Petition to Withdraw and the Respondent’s Objection thereto.


CONCLUSIONS OF LAW


		1. 	The Commission has jurisdiction over the parties in this proceeding.  66 Pa. C.S. § 701.

		2.	A party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties. The petition must set forth the reasons for the withdrawal. A party may object to the petition.  52 Pa. Code §5.94(a).

		3.	After considering the petition for leave to withdraw, any objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.  52 Pa. Code §5.94(a).

		4.	Commission regulations permit the filing of preliminary objections.  52 Pa.Code § 5.101(a).

		5. 	Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.

		6.	In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible. Dep't of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm'n, 669 A.2d 1105 (Pa.Cmwlth. 1996).

		7.	Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).

		8.	All of the non-moving party's averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees' Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).

		9.	A formal complaint must set forth "the act or thing done or omitted to be done" by a public utility "in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission." 66 Pa. C.S. § 701; 52 Pa. Code § 5.22(a)(4).

DISCUSSION

The Westover Companies’ Petition to Withdraw the Complaint

		The Commission’s procedural rule with respect to the withdrawal of a pleading in a contested proceeding may be found at 52 Pa. Code §5.94(a), and states:

[bookmark: 5.94.]§ 5.94. Withdrawal of pleadings in a contested proceeding.
 
(a)  Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties. The petition must set forth the reasons for the withdrawal. A party may object to the petition within 20 days of service. After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted. 

		Complainants’ have abandoned their effort to be declared not within the definition of landlord ratepayers, and so their request to withdraw that portion of their Complaint with prejudice is unopposed by PECO.  

		The central issue, here, is the request by the Complainants to withdraw the one remaining count of their Complaint, Count VII (which was referred to the Commission in the Amended Order dated March 26, 2010, by the Court of Common Pleas of Delaware County), without prejudice.[footnoteRef:11]  Count VII is a claim for breach of contract that alleges, generally, that even assuming that the Complainants are landlord ratepayers, PECO still improperly charged the Complainants for utility service.  The Amended Order of March 26, 2010, states, in pertinent part: [11: 	 	Count VII in the Civil Complaint at Guntram Weissenberger, et al. v. Conserve Corporation, et al., Docket No. 08-6555 in the Court of Common Plea, Delaware County.
] 


1.	All issues raised in the Complaint’s Counts VI, VII and VIII are bifurcated from damages and shall be referred to and resolved by the Pennsylvania Public Utility Commission (PUC).

2.	Plaintiffs shall take the necessary steps to effectuate said referral and bifurcation by initiating an action with the PUC.[footnoteRef:12] [12: 		N.B. The Parties agree that the fourth paragraph of the Amended Order of March 26, 2010, stating that Count VII is stricken is a typographical error, and that the stricken count referred to should be Count VIII. N.T. at 15-16.
 ] 


		An allegation such as that in Count VII, that a utility improperly charged its customers, fits squarely within the jurisdiction of the Commission under the Pennsylvania Public Utility Code (Code) at 66 Pa. C.S. §§ 701 and 1501, and it is not in the public interest to allow the withdrawal of this section of the Complaint without prejudice.  To do so would simply allow the Complainants to go back to the Court of Common Pleas where they may decide to pursue Count VII, at which time the Court of Common Pleas will again direct the matter back to the Commission consistent with the mandatory language of the Amended Order of March 26, 2010.  It is not in the public interest to allow this circularity of litigation to continue and would be, arguably, a violation by the Complainants of the mandatory language of the Amended Order of March 26, 2010.[footnoteRef:13] [13: 	 	At the hearing on June 2, 2011, the Complainants made the argument that this is “their” Complaint, and that if they wish to take the chance that the Court of Common Pleas views their return with Count VII unresolved as a waiver of any argument they might make, then they should be allowed to take that risk.  N.T. at 23-24.  I do not find this line of argument persuasive.  The Amended Order of March 26, 2010, is unequivocal in its direction to the Parties to take Count VII before the Commission for resolution.  ] 





The Second Preliminary Objection of PECO Energy Company
		
		The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101:
 
§ 5.101. Preliminary objections.
 
(a) Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections. Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.


		In deciding preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible.  Dep't of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm'n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party's averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees' Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).

		Therefore, the primary focus is on the Complainants’ pleadings.  

		As stated in the History, above, on August 12, 2010, PECO filed a Second Preliminary Objection to the Amended Complaint, claiming insufficient specificity of the pleading.  PECO argued that the Complainants still have not stated with specificity which tariff or rates PECO should have applied to the Complainants,[footnoteRef:14] information or discussion regarding the periodicity of PECO billing,[footnoteRef:15] or specificity as to how PECO’s billing and notifications to ConServe violated a specific tariff, rule or rate.[footnoteRef:16] [14: 	 	PECO Second Preliminary Objection at 4, ¶¶ 4-5.
]  [15: 	 	PECO Second Preliminary Objection at 5, ¶ 6.
]  [16: 	 	PECO Second Preliminary Objection at 7, ¶ 8.
] 


		On August 26, 2010, the Complainants filed a Response to the Second Preliminary Objection.  The Complainants argued that they have stated, in material and summary form, the facts on which their cause of action is based, and asserted that in their Amended Complaint they have placed PECO on notice through specific allegations with respect to alleged failures by PECO to properly issue bills, assess late fees and to utilize proper utility rates.[footnoteRef:17] [17: 	 	Complainants’ Response at 3, ¶ 4.
] 


		A formal complaint must set forth "the act or thing done or omitted to be done" by a public utility "in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission." 66 Pa. C.S. § 701; 52 Pa. Code § 5.22(a)(4).  The Commission's regulations require that a complaint contain a clear statement of the relief sought. 52 Pa. Code § 5.22(a)(5).  

		Having reviewed the Amended Complaint, I find that it is, essentially, a stylistic modification of the Complaint originally filed before the Delaware County Court of Common Pleas and is so “summary” in form as to be of little to no use to PECO in preparing a meaningful defense in this proceeding.  The Amended Complaint is, in essence, a series of factual averments which, while informative to PECO, falls short of requirements of 66 Pa. C.S. § 701 and 52 Pa. Code § 5.22(a)(4).  The Amended Complaint is lacking in specificity in that it does not identify which tariff or rates PECO should have applied to the Complainants, nor does it provide any relevant information or discussion regarding the periodicity of PECO billing, and, most importantly, it does not specify how PECO’s billing and notifications violated a specific tariff, rule or rate.  PECO’s Second Preliminary Objection is sustained, and the Complainants’ will be directed to file a Second Amended Complaint, consistent with this Order, within thirty (30) days from the date of issuance of this Order.

		 THEREFORE,

		IT IS ORDERED:


		1.	That the April 15, 2011 Petition of the Complainants, Guntram Weissenberger, Panonia Associates, L.P. and 27 Summit Trace, LLC (the Westover Companies) to withdraw those parts of their July 15, 2010 Amended Complaint with prejudice is granted.

		2.	That the April 15, 2011 Petition of the Complainants, Guntram Weissenberger, Panonia Associates, L.P. and 27 Summit Trace, LLC (the Westover Companies) to withdraw that part of their July 15, 2010 Amended Complaint (Count VII) without prejudice is denied, and that issue shall be set for hearing after the service of a Second Amended Complaint as required by this Order and an opportunity by PECO to answer that Second Amended Complaint.

		3.	That the August 12, 2010 Second Preliminary Objection filed by PECO Energy Company with respect to the lack of specificity in the July 15, 2010 Amended Complaint of the Westover Companies is sustained.

		4.	That the Complainants have thirty (30) days from the date of issuance of this Order to file with the Secretary of the Commission and to serve on PECO a Second Amended Complaint which states, with specificity: which tariff or rates PECO should have applied to the Complainants, any relevant information or discussion regarding the periodicity of 


PECO billing, how PECO’s billing and notifications violated a specific tariff, rule or rate filed with, approved by, or established by the Commission, and, most importantly, which acts by PECO constitute a violation of the Pennsylvania Public Utility Code and/or the regulations of the Commission and, specifically, which provision(s) of the Pennsylvania Public Utility Code and/or the regulations of the Commission have allegedly been violated by PECO.

		5.	That PECO shall, within twenty (20) days of the date of service of the Second Amended Complaint file any Answer thereto with the Secretary of the Commission and serve the same in conformity with the procedural rules of the Commission.



Date:	July 8, 2011					_____________________________
							Dennis J. Buckley
								Administrative Law Judge
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