BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Core Communications, Inc.

:



:



v.




:

C-2009-2133609








:

XO Communications Services, Inc. 


:

ORDER GRANTING, IN PART, AND DENYING, IN PART,

MOTION OF CORE COMMUNICATIONS, INC. 

FOR ADMISSION OF EXHIBITS AND STRIKING MOTION OF 
CORE COMMUNICATIONS, INC. TO STRIKE 
I.
BACKGROUND


On May 3, 2011, a hearing was held in the above-captioned matter to allow the parties to present evidence in support of and in opposition to the claim of Core Communications, Inc. (Core) that XO Communications Services, Inc. (XO) had failed to pay Core for termination of XO’s intrastate telecommunications traffic.  Neither party presented evidence in prepared testimony on the monthly minutes of use (MOUs) that had been billed to XO by Core for usage from June 2004 to the present, although Core’s claim included back billing to June 2004.  Tr. 31.  Also, neither party presented copies of the monthly invoices that had been presented for payment by Core but challenged by XO.  


Pursuant to 52 Pa. Code §5.404, after admission of Core’s previously distributed prepared testimony and exhibits, I asked for an update on Core’s claim against XO as of the May 3, 2011 hearing (update from November 2010 usage).  Tr. 38 (line 23); Core St. No. 1, p. 10; Core Exhibit BLM-14.  I also requested, if possible, a breakdown as to the number of intrastate local vs. nonlocal MOUs.  Tr. 42.  In response to my inquiry, Core produced a spreadsheet (Core Exhibit No. 1) containing monthly MOUs and a breakdown which it had intended to introduce as a cross-examination exhibit.  Tr. 39-48.  However, Core acknowledged that it had been prepared originally as a settlement document.  Tr. 55 (lines 14-15), 61.  Core also acknowledged that the proposed document contained a computation of the claim based, at least in part, on the Total Element Long Run Incremental Cost (TELRIC) rate, which was Core’s alternate position, rather than on the intrastate access charge rate, which was Core’s billing rate and its primary position.   Tr. 54-61.  


XO objected to the admission of Core Exhibit No. 1, on the grounds that it was not representative of Core’s claim or responsive to the breakdown of minutes that I had requested, and that it reflected a confidential settlement position.  Tr. 58-61.  Core responded that the information was responsive and that XO had not disputed the MOUs billed to them but only the rate applicable to those MOUs.  It argued that the Commission could calculate the claim, based upon these MOUs, once it had determined the applicable rate.  Tr. 54, 56, 59-60.


After considering the parties’ positions, I determined that Core Exhibit No. 1 should not be admitted over XO’s objections, as it was acknowledged to be a document produced for purposes of settlement.  Tr. 61.  Core was provided the opportunity to submit, as a late-filed exhibit, the requested update and breakdown of the intrastate local and nonlocal MOUs billed to XO.  The record was held open to consider admission of this late-filed exhibit (now marked as Core Exhibit BLM-25).  XO was provided the opportunity to review and object to this data, and to submit its own data.  Tr. 63.  




In addition, Core was requested to supply, as a late-filed exhibit, an update of its current ISP and non-ISP customers in Pennsylvania (now marked as Core Exhibit BLM-24).  Core also requested the opportunity to submit copies of Core Cross-Examination Exhibit No. 5 (XO response to Core Interrogatories Set II, No. 6) and excerpts of its Main Brief at Docket No. A-310922F7002 (Core Exhibit BLM-23) involving an interconnection agreement arbitration with Embarq, as late-filed exhibits. 


On May 9, 2011, Core filed a Motion for Admission of Exhibits, with a 20-day Notice to Plead, concerning the admission of proposed attached Core Exhibits BLM-23, 24 and 25, and Core Cross-Examination Exhibit No. 5, as noted above.  Core contended that proposed Exhibit BLM-25 was responsive to my inquiry for an update on the outstanding bills and breakdown of the MOUs between local and nonlocal MOUs.  Core also claimed that the billing information was provided based upon both its primary position and its alternate position.  In conclusion, Core indicated that each of its late-filed exhibits constituted competent and material evidence, and that admission of the documents would ensure that the record was complete.  52 Pa. Code §5.404.  


On May 31, 2011, XO filed a timely Response and Objection to Core’s Motion for Admission of Exhibits (XO Response).  In its Response, XO indicated that it did not object to the admission of Core Cross Examination Exhibit No. 5 and Core Exhibits BLM-23 and BLM-24.  However, XO did object to the admission of Core Exhibit BLM-25 on the grounds that it did not accurately reflect the MOUs or indicate whether the traffic was locally dialed or not.  XO further objected in that, according to XO, Core Exhibit BLM-25 was inconsistent with the invoices that Core has rendered to XO.  For example, sample months examined by XO included MOUs that were significantly in excess of the originally billed amounts, and the exhibit included a claim for late payment charges that was never billed by Core.  In addition, the billing rate for many of the months varied from the invoiced rate and that resultant rate was inconsistent with the tariffed access rates, TELRIC, and even the federal rate of $0.0007 per MOU.  XO further noted that Core had characterized the CIC 5607 traffic as all intrastate toll, while it was billed as interstate. 


In conclusion, XO contended that both the competency and materiality of the exhibit was suspect, and that Core Exhibit BLM-25 should therefore not be accepted into the record.  In the alternative, XO requested a period of 30 days for additional discovery on the information provided in Core Exhibit BLM-25, to address the concerns discussed in its Response, and to provide an opportunity for XO to respond.   


On June 15, 2011, at about the time I was prepared to rule on Core’s Motion for Admission of Exhibits, Core filed a Motion to Strike Objection of XO, with a 20-day Notice to Plead.  In its Motion to Strike, Core claimed that XO’s objection and alternate request for 30 days for additional discovery was nothing more than a procedural maneuver to delay resolution of the matter while XO continued to send traffic to Core for termination without paying for it.  Core further responded to XO’s objection by providing substantive response to XO’s arguments. 


On July 5, 2011, XO filed a letter response to the Motion to Strike Objection.  XO’s letter response characterized the Core Motion to Strike Objection as a blatantly improper reply to XO’s Response, dated May 31, 2011, which was not provided for in the Commission’s procedural regulations.  52 Pa. Code §5.1(a).  XO noted that a motion to strike is generally used to eliminate “an insufficient defense or any redundant, immaterial, impertinent, or scandalous matter,”
 and that Core had not alleged that XO’s Response contained any of these defects.  XO further indicated that Core had not sought leave to file a reply, and that it was Core which was delaying the proceeding by continually adjusting its claims and by filing additional and baseless pleadings.  Accordingly, XO requested that Core’s Motion to Strike Objection be disregarded and that a ruling as to admission be made on the basis of prior pleadings.


This matter is now ready for a ruling on the appropriate pleadings to be considered and on admissibility of proffered exhibits.  
II.
DISCUSSION


I will first address the issue of whether Core’s Motion to Strike Objection of XO should be considered in ruling on Core’s Motion for Admission, filed on May 9, 2011.  After reviewing the Motion to Strike, I agree with XO that this pleading consists of arguments in the nature of a “reply” to XO’s Response and Objection, filed on May 31, 2011.  As noted by XO, the Commission’s procedural regulations do not allow for a reply to a response to a motion, and Core has not sought leave to file such a reply.  See, 52 Pa. Code §§5.1(a), 5.103.  Also, motions to strike are generally used to eliminate improper material such as extra record “evidence” in briefs, impertinent and scandalous statements in prepared testimony, or even unauthorized pleadings such as Core’s reply to a response, couched as a Motion to Strike.  As Core’s Motion to Strike is actually an attempt to reply to XO’s procedurally authorized Response and Objection, it will be stricken and not considered by me in this ruling. 


Next, I will consider whether to admit Core Cross Examination Exhibit No. 5 and Core Exhibits BLM-23 and 24, whose admissions were unopposed by XO.  The grounds for admissibility of evidence are set forth in 52 Pa. Code §5.401, which provide that relevant and material evidence is admissible, subject to objections on other grounds and certain exclusions.  I find that the proffered material in these documents, which has not been objected to, should be admitted into the record, and I will so allow in the Ordering Paragraphs herein.  


Lastly, I will address the admission of Core Exhibit BLM-25, which has been opposed by XO.   As stated previously, the grounds for admissibility of evidence are relevance and materiality; however, pursuant to 52 Pa. Code §5.401(b), evidence will be excluded if, inter alia, its probative value is outweighed by the danger of unfair prejudice or confusion of issues.  


I requested that Core provide an update, from November 2010 up to the hearing date, on Core’s claim against XO (which should be based on tariffed intrastate access charges, consistent with prior billing).  I also requested a breakdown of the billed amounts as to the intrastate local vs. nonlocal MOUs.  This request for an update and breakdown of MOUs did not provide Core the opportunity to back bill for additional amounts such as late payment charges, which were not included in the original invoices for usage back to June 2004.  Furthermore, it did not allow for the inclusion of additional MOUs, beyond those set forth in the original invoices, or for the reclassification of billed interstate MOUs as intrastate.


I have reviewed proposed Core Exhibit BLM-25 and XO’s objections thereto, including the attached invoices which are not yet of record, and based on a comparison of these documents, conclude that Core has included late payment charges in its proposed Exhibit BLM-25, which have not previously been billed.  To allow for new claims in updated information, at this late date, would constitute unfair prejudice to XO and will not be permitted.  See, 52 Pa. Code §5.401(b)(2)(i).  


In addition, as noted by XO, the MOUs (both amount and jurisdiction) contained in the identified samples from Core Exhibit BLM-25 are inconsistent with the billed MOUs, and the computation of the bills based upon an unknown rate, is also confusing.  This is exactly the type of data which should be excluded, pursuant to 52 Pa. Code §5.401(b)(2)(i) and (ii), as any probative value is outweighed by unfair prejudice and confusion of the issues.  I note further that, as contended by Core, the Commission, in this case, can apply whatever rate it deems appropriate to the MOUs, once it knows the MOUs.
  Tr. 57.  Core Exhibit BLM-25 would introduce uncertainty and confusion as to the MOUs to be used for this process.  Further, Core had contended during the May 3, 2011, hearing that XO was not disputing the amount of MOUs for which it had been billed to date, a statement which XO did not challenge.  Tr. 56.  Now, as a result of proposed Exhibit BLM-25, XO is disputing the MOUs, and accordingly, the number of issues would be expanded by admitting this document.
 


For the above-stated reasons, Core Exhibit BLM-25 will not be admitted.  However, there is currently no monthly breakdown of record concerning the MOUs, no further breakdown into intrastate local and nonlocal MOUs, no billing update, and no actual invoices.  Since the invoices supplied by XO were used for purposes of ruling on the Core Motion for Admission of Exhibits, I will admit all invoices (those relating to usage from June 2004 to the hearing date) into the evidentiary record and require that XO provide the requisite copies of these documents to the Secretary’s Bureau for inclusion in the yellow exhibit folders of this case.  


In addition, due to the importance of the monthly intrastate MOUs in completing the record, and the potential importance of the local/nonlocal breakdown of the MOUs, I will provide Core one final opportunity to submit this information for the record.  No further opportunities will be given.  The MOUs in the breakdown must be consistent with billed usage, and should not include a bill computation based on this breakdown.  Core also will be permitted to provide a claim update (update from November 2010 to the date of the hearing), based upon
the actual billed intrastate MOUs and rate, consistent with the invoices that XO will submit.  No late payment charges should be included if these charges were not previously billed. 


XO will be given ten (10) days from the date of this Order to file the invoice copies with the Secretary’s Bureau (marked as XO exhibits beginning with XO Exhibit No. 11), and to provide copies of these documents to the presiding officer and to Core.


Core will be given twenty (20) days to provide a revised proposed exhibit (Core Exhibit BLM-25 (revised)), consistent with this ruling.  XO will then be provided another thirty (30) days from that date to review the proposed Core exhibit, conduct necessary discovery, and provide a response, which may include its own proposed exhibit.  Within ten (10) days of XO’s filing, either party may request that an additional hearing be scheduled as necessary.
III.
ORDERING PARAGRAPHS


THEREFORE,

IT IS ORDERED:



1.
That the Motion of Core Communications, Inc. to Strike Objection of XO Communications Services, Inc., filed on June 15, 2011 in this matter, is hereby stricken.



2.
That the Motion of Core Communications, Inc. for Admission of Exhibits, filed on May 9, 2011 in this matter, is granted in part, and denied in part, consistent with the ruling herein.



3.
That proposed Core Cross Examination Exhibit No. 5 and Exhibits BLM-23 and 24, as they are relevant, material and unopposed, are admitted into the evidentiary record as late-filed exhibits, and Core Communications, Inc. shall file the requisite copies with the Secretary’s Bureau for inclusion in the yellow exhibit folders of this case within ten (10) days of the date of this Order.


4.
That the invoices submitted for payment by Core Communications, Inc. and disputed by XO Communications Services, Inc., through the May 3, 2011 hearing, are admitted into the evidentiary record as late-filed exhibits, and XO Communications Services, Inc. shall file the requisite copies with the Secretary’s Bureau for inclusion in the yellow exhibit folders of this case within ten (10) days of the date of this Order, and provide copies to the presiding officer and Core Communications, Inc.


5.
That proposed Core Exhibit BLM-25, submitted on May 9, 2011, is not admitted into the evidentiary record.


6.
That Core Communications, Inc. is provided the opportunity to submit a revised proposed exhibit (Core Exhibit BLM-25 (revised)), consistent with this ruling, within twenty (20) days of the date of the date of this Order.



7.
That XO Communications Services, Inc. will be given another thirty (30) days from the date Core Exhibit BLM-25 (revised) is provided, to review the proposed exhibit, conduct necessary discovery, and provide a response, which may include its own proposed exhibit.


8.
That within ten (10) days of the provision of the XO Communications Services, Inc. response to proposed Core Exhibit BLM-25 (revised), either party may request the scheduling of another hearing as necessary.

 Date:
July 13, 2011




__________________________________








Kandace F. Melillo







Administrative Law Judge
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	�	XO cited to Fed. Civ. Proc. Rule 12(f). 


	� 	The MOUs would also be necessary for computing the amount agreed to be paid by XO to Core under the federal rate of $0.0007/MOU.  Tr. 110.    


	� 	Arguably, the breakdown of intrastate MOUs for ISP-bound calls into local and nonlocal MOUs introduces a further point of controversy, but this matter was already disputed as XO had claimed all MOUs were local, while Core had responded that this was erroneous.  XO St. No. 1-R, p. 8;  Core St. No. 1-SR, p. 7.
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