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HISTORY OF THE PROCEEDING
On April 15, 2010, Mr. Anthony Pody (“Complainant”)
 filed a formal Complaint (“Complaint”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”). Complainant stated that his realty company paid an account pay-off to PGW regarding 5213 N. 2nd Street, Philadelphia Pennsylvania (“service address”) on June 4, 2009, and purchased the property.  Complainant noted inside the property the meter reading was 5782 on or about May 26, 2009, and on the exterior of the property the curb box of PGW appeared to be active.  Complainant installed a new gas fired furnace, new duct work and contacted PGW on December 11, 2009, to turn gas service on.  On December 21, 2009, PGW discovered while digging up the gas service, that the gas service had never been re-connected from the street to the curb.  

Complainant received a letter from PGW on January 15, 2010, to pay $3,731 for a gas line to be connected from the street to the curb.  Complainant was not aware of the gas disconnect problem until PGW dug to reconnect gas service.  On February 4, 2010, Complainant was informed that in order to obtain gas service at the service address Complainant had to pay $3,731.  Complainant reluctantly paid and gas service was connected on March 5, 2010.  Complainant alleged that if the disconnect to the curb for gas service was known, Complainant would have negotiated differently to own the service address.  Additionally, Complainant may have opted for different energy other than gas at the service address.  Complainant requested a refund of the $3,731 paid to connect the gas service line from the street to the curb. 
On or about May 10, 2010, Laureto Farinas, Esquire, counsel for PGW, filed an Answer denying that Complainant had incorrect charges on the bill.  Respondent admitted that an account pay-off form was provided to a title company prior to June 2, 2009.  PGW admitted that on December 11, 2009, the Complainant was told that service needed to be dug up in order to connect it.  PGW admitted that on December 21, 2009, a technician was present at the service address for a turn on gas service order.  PGW admitted that Complainant was told a payment of $3,731 was required in order to turn on the gas service.  PGW stated that the outstanding amount for the previous customer of the service address was paid on July 15, 2009.  
PGW stated that the Complainant contacted the Company to establish gas service on December 11, 2009.  On December 15, 2009, a PGW technician found no gas at the head of service for the property.  On December 30, 2009, the Company’s Distribution Department determined that gas service had been abandoned in 1999 and the nearest gas main had been abandoned.  

On January 15, 2010, the Company’s Marketing Department sent a letter to the owner of the service address stating that the cost for reconnection of gas service to the property was $3,731.  On February 19, 2010, the Complainant paid $3,731.  
On March 6, 2010, the gas service was turned on at the service address.  The Bureau of Consumer Service (“BCS”) rendered a decision dated February 4, 2010, which concluded that the Complainant was to pay $3,731 to install gas pipes from the service address to the nearest main for gas service.  Respondent requested that the Commission affirm the BCS decision and find against the Complainant in this matter.
By Interim Order dated May 13, 2010, Chief Administrative Law Judge Veronica Smith directed that the parties attempt to resolve this matter and assigned Herbert Nurick as the Mediator to report on this matter.  By memorandum dated August 27, 2010, Mediator Nurick reported that this matter be scheduled for an evidentiary hearing.   
On August 30, 2010, a Hearing Notice was sent scheduling an Initial Hearing on Tuesday, October 19, 2010, at 9:30 a.m.  The matter was assigned to Administrative Law Judge (“ALJ”) Angela T. Jones.  
By Prehearing Order dated September 3, 2010, the undersigned ALJ gave direction as to the proper procedure for this matter.  Among other things, the ALJ gave direction as to how to reschedule the hearing.
By facsimile dated September 30, 2010, the undersigned ALJ received some documents to afford limited power of attorney granted by Christine DeMarco to Complainant.  By letter dated October 14, 2010, the undersigned ALJ indicated that Complainant needed to be represented by an attorney and could act as a witness as long as he had actual knowledge of the issue in dispute.



On October 19, 2010, the Evidentiary Hearing convened as scheduled.  Complainant was present and accompanied by an attorney, Mr. Robert S. Esposito, Esquire.
  Mr. Farinas was present as counsel for PGW accompanied by one witness.  Complainant requested a continuance as documents were presented that counsel had not seen and he could not make a good faith effort to settle this matter.  PGW did not object to the continuance request and suggested that settlement negotiations would proceed more smoothly if Complainant were represented by counsel.  The undersigned ALJ granted the continuance request.  The parties agreed to a Further Hearing date on December 3, 2010, if necessary.


On December 3, 2010, the parties convened for a Further Hearing in this dispute as scheduled.  Mr. Esposito was present with Complainant and presented two exhibits, Pody A and Pody B.  Both exhibits were admitted without objection.  Mr. Farinas was present and accompanied by two witnesses and presented five exhibits.  All five PGW exhibits were admitted without objection.  The testimony of this dispute generated eighty-nine pages of transcript.  This matter is now ripe for decision.
FINDINGS OF FACT

1. Complainant, Mr. Pody, manages property for Christine DeMarco and Drew DeMarco.  Tr. 13-14.
2. Christine and Drew DeMarco are the owners of the service address but do not reside at the service address.  Tr. 14.
3. The DeMarcos employ the Complainant to handle the business regarding the real estate.  The Complainant has been in business of rehabilitating properties with them for twelve years.  Tr. 14, 36.

4. The service address is owned by the DeMarcos as a rental property.  The service address is occupied by a tenant.  Tr. 15.

5. Mr. Pody became involved with the service address on or about May 26, 2009.  Tr. 17.

6. Complainant and the DeMarcos are investors in realty.  Complainant went out to look at the service address, made an offer and began the process to rehabilitate the property.  Tr. 18.


7. The property was vacant when they began to rehabilitate it.  It is the custom of the Complainant and the DeMarcos to purchase properties that are distressed and vacant.  Tr. 18.

8. The agreement of sale of the service address was with the DeMarcos.  Tr. 18-19.

9. As part of the process to purchase the property an application was made to PGW for an account update because through an arrearage in gas usage a lien can be placed on the property.  The application requested by Complainant would show the liens on the property from the gas company and any outstanding balance for gas usage but not yet a lien at the property.  Tr. 19.

10. Complainant received a pay-off form from PGW showing an outstanding balance owed for gas usage at the service address.  This pay-off amount is the amount owed to obtain clear title to the property.  Tr. 20 and Pody Exhibit A.

11. The pay-off form showed an amount of $3,407.48, which Complainant interpreted as the outstanding balance due for gas usage at the service address required to obtain clear title on the property on gas account 001117149996.  Tr. 23 and Pody Exhibit A.

12. The pay-off form included a meter reading of 5781 and a meter number, 1537492.  The meter reading was as of April 23, 1997.  Tr. 23, Pody Exhibit A.

13. The Complainant has been in the business of acquiring property in the city of Philadelphia to renovate and rent out the property for profit for over 25 years.  Complainant gets the pay-off form to protect the business against any liens and to discern whether the property has ever had any gas utility service.  In the case of the latter, the Complainant renovates the property as an all electric utility property if there was no gas service.  Tr. 24-25.

14. After the service address was purchased, the Complainant saw that it had gas service at one time and was unaware of anything that indicated that the gas service was not active.  Tr. 25.

15. Complainant typically gets the property fully renovated, obtains a tenant, and then requests gas service and that was the sequence of events concerning this service address.  Tr. 25.

16. Complainant stated there are numerous times when the Company says that the service is not active and the service needs to be dug meaning that the service was terminated at the curb to prohibit an unauthorized turn-on of gas service.  To turn the gas service back on, the Company must dig to reconnect.  There is a separate crew to perform the dig operation distinct from the service person to turn on the gas service.  Tr. 25-26.

17. Complainant has never experienced a fee for this digging operation by the Company to turn on the gas service.  Tr. 26.

18. At the service address, the Complainant ordered the gas service, and the Company gave an account number associated with the gas service and the Company sent someone out to turn on the gas service.  From the customary course of business the Complainant has had with the Company, when the Company gives an account number it is an active gas service account.  Tr. 26-27.

19. It has been the experience of the Complainant that if the gas account was not active, then the Company would say so when gas service was requested, and state that a dig operation was needed.  Tr. 27.

20. Complainant stated it would not make any sense to send a service person out to the service address if the gas was not active.  The only reason a service person was sent to the service address was to turn on the gas; otherwise, the Company would have had to perform the dig operation.  Tr. 27.

21. On December 11, 2009, Complainant called to have the gas service turned on.  Tr. 28.

22. In response to the call on December 11, 2009, the Company came to the service address and discovered that there was no gas after attempting to turn it on at the curb stop.  The Complainant stated that the Company referred the problem to its Distribution Department and set up a dig for December 21, 2009.  Tr. 28.

23. The problem of not getting gas at the curb could have been with the gas valve or gas stop.  But when the Distribution Department performed the dig on December 21, 2009, the Company discovered there was no gas going into the property.  Tr. 28-29.

24. The Distribution Department of the Company found that the gas service was not connected at this property; that is, no gas service was connected to the street main for this property.  Tr. 29.

25. The Complainant stated he was told a couple weeks after the Distribution Department performed the dig that in 1999 PGW moved the gas line.  The service address was vacant at the time the gas line was moved.  The gas service was reconnected to occupied properties at the time.  The gas service was not connected at the curb for the service address because the property was vacant.  The gas service pipe line was abandoned at the street for the service address.  Tr. 29.

26. Complainant received a letter dated January 15, 2010, to pay a customer contribution to run the piping for gas service to the curb for the service address.  Complainant was taken aback by the request because he claimed the Company didn’t even know that the gas piping was not connected from the street to the curb.  Complainant did not understand why he was to pay for something that the Company was unaware of, which caused the Complainant to file a Complaint with the PUC.  Tr. 30 and PGW Exhibit 5.

27. The payment to reconnect the service from the curb to the street main was in the amount of $3,731 and was paid by the Complainant on or around February 4, 2010.  Tr. 31, 46 and PGW Exhibit 5.

28. The gas service was run to the service address, reconnected and activated in the beginning of March 2010.  Tr. 31.

29. Between May to December 2009, the Complainant renovated, acquired a tenant, and had the tenant waiting for the property to obtain gas service, which was the only obstacle to inhabiting the rental property.  The Complainant believed there was no other option but to obtain gas service for the service address.  Tr. 31.

30. Complainant installed all gas appliances in the renovated service address which were heat, hot water heater, cooking range and the appropriate duct work for the heat.  Tr. 32.

31. Complainant stated that there was no evidence that the gas service was disconnected at the street for the service address.  The property did not have electric appliances.  There was gas certification at the property.  The evidence at the property indicated to the Complainant that there was gas service at the property.  Tr. 33.

32. The Complainant conducts business in the city of Philadelphia renovating property and is accustom to properties that do not have gas service.  The Complainant stated this service address did not show the indications of no gas service and Complainant believed the Company failed to know that the service address did not have gas service.  Tr. 34.

33. The Complainant stated that there would not be a curb stop on the sidewalk for PGW if the service address did not have gas service.  Tr. 34.

34. The instant Complaint is the first time Complainant has encountered a situation where gas service has not been to the curb of a service address.  Tr. 37.

35. The pay-off amount at the service address was an outstanding balance owed when service was last billed in April 23, 1997.  Tr. 37 and Pody Exhibit A.

36. Complainant agreed that properties become rundown over a period of ten to eleven years.  Tr. 37-38.

37. Complainant has no knowledge of what PGW does with its infrastructure.  Tr. 38.

38. Complainant admitted he was not qualified as a witness to discuss gas industry standards.  Tr. 38-39.

39. Complainant did not contact PGW between May and November 2009 to inquire about gas service for the service address.  Tr. 39-40.

40. December 2009 was the first time Complainant contacted PGW regarding gas service at the service address.  Tr. 40.

41. The pay-off form was evidence to the Complainant that there was gas service to the service address.  Tr. 40 and Pody Exhibit A.

42. Complainant objects to the additional cost to connect the gas main line to the service address from the street to the curb because Complainant expected that there was piping connecting the gas main line to the service address.  Tr. 41.

43. When Complainant received the letter dated January 15, 2010, to pay the customer fee, Complainant believed it was cost prohibitive to supply the service address with electric service but the option was not foreclosed.  Tr. 44-46 and PGW Exhibit 5.

44. There were conversations with PGW personnel and Complainant between December 21, 2009 and January 15, 2010, after it was discovered that the property was not connected to the gas pipeline in the street.  Tr. 47-48.

45. Jack Irizarry is an employee of PGW as a Customer Review Officer.  Mr. Irizarry has been employed by PGW for 29 ½ years and has been a Customer Review Officer for 8 years.  Tr. 52-53.

46. Mr. Irizarry investigated the formal dispute of Complainant.  However, initially the dispute was investigated by another customer review department representative.  Tr. 54.

47. According to PGW documentation, a turn on for gas service was accepted and entered into the account for Christine DeMarco on December 11, 2009.  The turn on was scheduled for December 15, 2009.  Tr. 56-57 and PGW Exhibit 1.

48. On December 16, 2009, PGW required the gas service to be dug and placed a work order to the Distribution Department.  Through this order PGW noted the gas service to the property had been abandoned.  In order to reinstall gas service the Distribution Department needed a work order.  Tr. 58 and PGW Exhibit 1.

49. When the turn on was attempted there was no gas supplied to the house.  The gas service had to be dug and reconnected to the service main to supply gas to the service address.  Tr. 58-59.

50. The service main is in the street.  PGW also had to connect the service main, to the curb box for the service address.  Tr. 59.

51. To reconnect to the service main, a connecting pipe needed to run from the front porch of the service address to the other side of the street.  The street is populated with houses on either side—even-numbered on one side and odd-numbered on the other.  The service address is on the odd numbered houses side of the street.  The service main line runs parallel to the even numbered houses side of the street.  Tr. 59-60 and Pody Exhibit B.
52. The cause of the disputed cost is in the installation of the connecting pipe from the service address to the service main.  The connecting pipe is 52 feet from the meter to the service main.  Tr. 60 and Pody Exhibit B.

53. The original service main had been moved after September 1997.  The service main originally was parallel to the odd-numbered-houses side of the street.  The moving of the service main abandoned service to 5213 North 2nd Street in Philadelphia.  Tr. 60-61 and Pody Exhibit B.

54. An informal complaint with BCS was filed regarding the service address on January 21, 2010.  PGW responded that the charge to install the needed piping to reach the closest service main was $3,371.  Tr. 62-63 and PGW Exhibit 1.

55. BCS rendered a decision on February 12, 2010, that customer must pay $3,371 to install the piping from the house to the nearest gas main.  Tr. 63 and PGW Exhibit 1.

56. PGW has a gas tariff rule 10 which addresses the situation when there is the need for gas service from customers and there is no existing gas main connection.  There is a delivery charge to install gas service.  Tr. 64 and PGW Exhibit 3.

57. The tariff states, “The Company will furnish and install at no cost to the [c]ustomer or developer, delivery main and service-delivery pipe of an amount up to five times the anticipated annual [d]elivery [c]harge, as set forth in this… tariff, and the [c]ustomer or developer shall pay a customer contribution for any costs in excess of this allowance.”  Tr. 64 and PGW Exhibit 3.

58. Mr. Irizarry agreed that there was nothing that indicated the customer knew the gas service was abandoned to the service address prior to the Company telling the Complainant.  Tr. 66.

59. Edward Durst is employed by PGW as a senior residential and commercial sales representative.  Mr. Durst has been employed at the Company for 20½ years and worked in the Marketing Department for 10½ years.  Tr. 67-68.

60. Mr. Durst became involved in the events of this dispute on December 28, 2009.  He obtained an order for a house that had an abandoned gas service running to it and needed renewed service installed at the property.  Tr. 69 and PGW Exhibit 2.

61. The Company’s Distribution Department is responsible for PGW’s underground pipe infrastructure and the accuracy and data input of the underground facilities database.  Tr. 71. 
62. In 1997, a one inch, 18 feet long, plastic service pipe was abandoned at the service address.  Tr. 72 and PGW Exhibit 2.

63. Mr. Durst knew the pipe service was abandoned at the service address on December 28, 2009, after reading the packet of information that came with the service order for the service address.  Tr. 72.

64. When Mr. Durst re-establishes gas service at a property, he first calls the customer and asks about the amount of BTUs (British Thermal Units) for all gas burning appliances at the property so that the Company can determine the size of the meter needed.  Mr Durst then looks at the Company documentation to determine whether there is active or abandoned service at the property.  Then Mr. Durst provides a facilities information request to the Distribution Department which includes the information obtained at the property.  Tr. 72-73.

65. Mr. Durst stated that the Company’s Distribution Department estimated the cost from the gas appliances that the customer communicated would be in use at the service address.  The calculation for 52 feet of plastic pipe at $116.10/ft is $6,037.20 (52 ft. x $116.10/ft = $6,037.20 which was adjusted by PGW to $6,037.  The annual non-fuel revenue dollars was estimated at $461 for 77 MCF/yr.
  According to the Rule 10 tariff, the Company costs are not to exceed five times the annual non-fuel revenue which is (5 x $461=$2,305) $2,306.
  $6,037 (total cost to install reconnection piping from main service line to service address) - $2,306 (Company cost) = $3,371.  Company charged Complainant $3,371.  Tr. 73-75 and PGW Exhibit 4.
66. The gas main was moved in the period of years when the service address was abandoned from one side of the street to the other side of the street.  For safety reasons, it is PGW’s policy not to restore service to an abandoned home that is deteriorated.  Consequently the abandoned property was not reconnected to the gas service main when the main was moved.  Tr. 76.   
67. To reconnect to the gas service main at the service address was not routine.  There was additional work required to go across the street to the new gas main including street paving and additional piping.  Tr. 76-77.
68. In December 2009, Mr. Durst communicated to Complainant the need for an extension of piping to obtain gas service.  Mr. Durst and his supervisor discussed this with Complainant and mentioned that alternative energy could be used by the service address.  Tr. 78.

69. Mr. Durst recalled Complainant declined to supply the service address with any alternative energy source and that he was trying to meet a specific timeline to complete the rehabilitation of the service address.  Tr. 78.

70. Mr. Durst communicated to Complainant on December 29, 2009, that gas service had been abandoned to the service address.  Tr. 83.  

71. On December 29, 2009, Complainant expressed his displeasure that gas service had been abandoned to the service address and indicated that he didn’t plan on paying anything regarding the gas service abandonment because he never paid in the past.  Tr. 83-84.

72. PGW sent by facsimile on January 22, 2010, a letter to Ms. Christine DeMarco dated January 15, 2010, explaining the cost of the reconnection piping to supply gas service to the service address.  A signed copy dated February 18, 2010, indicated the customer charge was paid by the DeMarcos and the check for payment was processed February 19, 2010.  Tr. 79-80, 82 and PGW Exhibit 5.
DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied his burden of proof.



To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



Complainant alleged that PGW did not provide reasonable and adequate service because the Company failed to notify the Complainant timely that gas service was abandoned at the service address.  Complainant relied on the curb stop and remains of the property exhibiting usage of gas previously.  Complainant also relied on the payment of a dollar amount regarding an outstanding balance for gas service at the service address which became final in 1997 to obtain clear title of the property to confirm that gas service existed at the service address.  Tr. 40 and Pody Exhibit A.  

Gas Service Tariff – Pa.P.U.C. No. 2, First Revised Page No. 50, effective October 19, 2007, at Section 10.1.A states, 
10.1 Extensions or enlargements for permanent customers.
10.1.A. Residential Gas Service – Upon written application, an under normal conditions of construction and installation, the Company will extend its main and service for permanent residential Customers or developers within its service territory provided the requested extension will not adversely affect the availability or deliverability of Gas to existing Customers.  The Company will furnish and install at no cost to the Customer or developer, delivery main and service-delivery pipe or an amount up to five times the anticipated annual Delivery Charge, as set forth in this Gas Service Tariff, and the customer or developer shall pay a customer contribution for any costs in excess of this allowance.  Included in the calculation of such costs may be an appropriate allowance for transmission and distribution main extensions required to deliver the Gas supply to local areas where Gas Service is needed.  Permanent residential Customers or developers making use of new facilities which required a customer contribution from an original Customer or developer within the previous three years shall be deemed to have made application at the same time as the original contributing Customer or developer and shall pay a pro rata customer contribution for such facilities to be determined by the Company.
PGW Exhibit 3.  It is noted that PGW asserted that Rule 10 of its tariff (the above citation) is applicable to this dispute.



Where the Complaint involves an existing, Commission-approved tariff, the burden falls upon the customer to prove that the charge for the service complained of is no longer reasonable.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 63 Pa. Commw. 238 (Pa. Cmwlth. 1981).  The Commission-approved tariff has the force of law and is binding on the utility and the customer.  Id.  Thus, the burden is on PGW to show that the existing tariff is applicable.  If it is found that the existing tariff is applicable, then the burden shifts to the Complainant to show that the charge for the service that apply under the tariff is not reasonable.



I do not find anything in the record testimony to show that the tariff section quoted by PGW’s witness and admitted into the record without objection from opposing counsel is inapplicable.  To the contrary, if the tariff were inapplicable I would anticipate that opposing counsel would have objected to its admissibility on relevance grounds.  Furthermore, the substance of the tariff is pertinent to the subject matter of the dispute, the need and corresponding customer charges for a connecting piping to the main service line for the service address.  I find it reasonable to conclude that the connecting pipe can be referred to as the “service- delivery pipe” in the tariff.  Lastly, the tariff is effective October 19, 2007, and therefore was effective at the time of the circumstances regarding this dispute, which occurred in December 2009.  
Complainant was informed that gas service was abandoned at the service address on December 29, 2009.  Tr. 83.  On January 22, 2010, by written letter, Complainant’s employer, Christine DeMarco, was informed of the consequences of costs regarding the abandoned gas service at the service address if the Complainant still desired to obtain gas service.  Tr. 79-80, 82 and PGW Exhibit 5.  



Complainant did not provide any evidence that the Rule 10 tariff was not applicable in this dispute circumstances.  The Complainant did not show that the calculations provided did not comply with the Rule 10 tariff that PGW asserted as applicable in this dispute.  Complainant did not provide evidence that PGW had a duty to disclose the abandonment of gas service prior to Complainant’s purchase of the service address.  The Complainant simply did not sustain his burden of proof to make a reasonable case for his claim.

Additionally, I find the calculation of the customer charge paid by the Complainant in compliance with the applicable tariff and reasonable.
Lastly, Complainant’s own testimony was that his company did not involve PGW for gas service until near the end of the rehabilitation and restoration process.  Complainant did not refute that properties decay and deteriorate over a period in excess of ten years.  Tr. 37-38.  Complainant did not contest that the Company’s infrastructure should be properly maintained.  Complainant did not rebut that it is unreasonable to leave disconnected gas piping to a property that is abandoned.  The DeMarcos and Complainant exercised their discretion in purchasing the service address not to contact PGW regarding gas service until the property was near ready to be inhabited.  Once PGW was contacted on December 11, 2009, by December 29, 2009, about two and a half weeks later, Complainant was made aware that gas service was abandoned at the service address.  I do not find that the length of time to communicate the abandonment to the Complainant is inadequate or unreasonable service.
The undersigned is sympathetic to the circumstance under which the abandonment was revealed to Complainant.  It is not unreasonable to think that service is obtainable and exists with just a turn on when the evidence of an outstanding balance for the same gas service sought existed at the service address previously.  However, the Complainant made an assumption based on the outstanding balance and did not seek information from PGW to confirm the assumption.  The Complainant’s dispute would be more convincing if the Complainant presented evidence that he inquired about gas service at the property prior to purchase or renovation work on the property and PGW responded that gas service was available and not abandoned at the service address.  Complainant presented no such evidence.  
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. Philadelphia Gas Works complied with appropriate and effective rules  under its tariff and Commission rules and regulations.

5. Complainant has not sustained his burden of proof regarding he is not responsible for unauthorized use of gas service.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Anthony Pody against Philadelphia Gas Works at Docket No. C-2010-2170818 is dismissed.

2. That the Secretary’s Bureau shall mark the record at Docket No. C-2010-2170818 closed.

Date: July 5, 2011



















Angela T. Jones









Administrative Law Judge
	� 	Complainant is actually the manager of the realty company that purchases property to rehabilitate it.  At the time the formal Complaint was filed, the customer of service at the service address was Christine DeMarco.  Tr. 12,15.  Although Complainant sent in a limited power of attorney signed by Christine DeMarco, Complainant was represented by an attorney in this proceeding. 


	� 	On October 19, 2010, Mr. Esposito presented his Entry of Appearance but had not filed the document with the Secretary of the Commission.  Mr. Esposito filed an Entry of Appearance with the Secretary of the Commission on October 25, 2010.  


	� 	77 MCF was the yearly usage estimated based on the appliances at the service address and typical residential customer gas use.


	� 	The Company determined the $461 x 5 = $2,306.  This is a math error but would be accurate if the annual non-fuel revenue were $461.20.  The Company consistently uses the figure $2,306 which is beneficial to the Complainant.  The undersigned will use $2,306 as well. 
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