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HISTORY OF THE PROCEEDING

On January 19, 2010, PPL Industrial Customer Alliance (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent).  The complaint alleged that the Complainant is an ad hoc association of industrial customers receiving electric service in the Respondent’s service territory.  According to the complaint, on December 1, 2009, the Respondent filed its proposed 2009 Transmission Service Charge (TSC) reconciliation report with the Commission, reflecting actual data through October 31, 2009.  Subsequently, on December 11, 2009, the Respondent filed its final 2009 TSC reconciliation report, reflecting actual data through November 30, 2009.  In addition, the Respondent filed, on those same dates, its calculations for its 2010 TSC for the period of January 1, 2010 through December 31, 2010.

In the 2009 TSC reconciliation report, the Respondent reported an over collection from large commercial and industrial customers-transmission totaling $4,591,744 excluding Gross Revenue Tax (GRT) or $5,165,038 with the GRT.  The 2009 TSC reconciliation report also indicates an over collection from large commercial and industrial customers-primary of $3,443,876 excluding the GRT or $3,841,136 including the GRT.  
The complaint alleges that in a proceeding before the Federal Energy Regulatory Commission (FERC), the Respondent received a refund from PJM, a regional transmission organization, of certain charges previously paid by the Respondent to PJM.  According to the Complainant, it is not clear from the Respondent’s 2009 TSC reconciliation filings whether or when the Respondent received the refund from PJM.  The Complainant believes that the Respondent received the refund from PJM in September 2009, based on its interpretation of the 2009 reconciliation filings.  

The complaint asserts that, according to the Respondent’s proposed 2010 TSC, customers that shop for electric generation instead of receiving default service from the Respondent will not share in the refund of the over collected 2009 TSC charges.  The complaint alleges that during 2009, all of the Respondent’s large commercial and industrial-transmission and large commercial and industrial-primary customers purchased default service from the Respondent and contributed to the over collection.  The complaint argues that it is unjust, unreasonable and discriminatory to refund the over collection solely to default service customers in 2010.  The customers that shop for generation service in 2010 will not share in the refund even though they contributed to the over collection in 2009.  

The complaint requests that the Commission 1) suspend the effectiveness of the Respondent’s 2009 reconciliation report and 2010 TSC rate; 2) investigate the rates, terms and provisions included in the Respondent’s 2009 TSC reconciliation report and 2010 TSC rate; 3) implement a competitively-neutral refund mechanism for the 2009 TSC over collection that ensures refunds to both shopping and default service customers; 4) allow the Complainant to participate in the evidentiary proceeding, cross-examine all witnesses, present its own evidence and offer arguments on its own behalf; and 5) require the Respondent to present substantial evidence to justify and substantiate its proposed reconciliation methodology and 2010 TSC rate.  
The Respondent filed an answer on February 1, 2010.  The answer admits that its 2009 TSC reconciliation report shows an over collection.  The answer further admits that FERC issued an order directing PJM to refund certain charges to it.  The answer admits that the Respondent received a refund from PJM in September 2009 in the amount of approximately $3.8 million, excluding interest.  
The answer asserts that the Respondent is refunding the over collection of the 2009 TSC charges to its customers pursuant to its Commission-approved tariff.  According to the answer, the Commission approved this tariff provision in 2004 in a proceeding in which the Complainant participated.  The answer requests that the Commission deny the complaint. 

By notice dated March 3, 2010, the Commission scheduled this matter for a hearing on April 15, 2011 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg and assigned the case to me.  I issued a prehearing order on March 4, 2011, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  

The parties requested that the Commission convert the hearing scheduled for April 15, 2011 to a prehearing conference.  By notice dated April 4, 2011, the Commission converted the April 15, 2011 hearing to a prehearing conference.  I issued a prehearing conference order dated April 8, 2011 setting forth the procedural matters to be addressed at the prehearing conference. 
I conducted the prehearing conference as scheduled on April 15, 2011 at 10:00 a.m. in Harrisburg.  Present were counsel for the Complainant and the Respondent.  As a result of the prehearing conference, I issued Prehearing Order #2 dated April 15, 2011 establishing a litigation and briefing schedule.  By notice dated April 15, 2011, the Commission scheduled this matter for hearings on August 15, 2011 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.

On June 15, 2011, the Complainant filed a petition for leave to withdraw its January 19, 2010 complaint pursuant to 52 Pa. Code §5.94.  The petition to withdraw asserts that the Commission entered two orders on May 19, 2011 addressing TSC reconciliation.  At 
M‑2010-2213754, the Commission deferred consideration of the Recommended Decision in the Respondent’s 2010 TSC reconciliation statement in light of an error in the statement reported by the Respondent.  The Commission requested additional information from the Respondent regarding the Respondent’s reconciliation methodology prior to the Commission issuing a Final Order.  The Commission also issued an order at M-2011-2239714, opening an investigation to allow interested parties to address various methods of reconciling TSCs.  
The petition asserts that due to the delay in this proceeding, it is difficult for the Complainant to determine and obtain meaningful retroactive relief.  As a result, the petition asserts that the Complainant will address the concerns it has raised in its complaint regarding the Respondent’s TSC reconciliation methods by participating in the review of the Respondent’s 2010 reconciliation at M-2010-2213754 and participating in the Commission’s general investigation of TSC reconciliation methods at M-2011-2239714.  The Complainant asserts that its petition to withdraw will save the parties and the Commission time and resources and requests that the Commission grant its petition for leave to withdraw its complaint.
On June 29, 2011, the Respondent filed an answer to the Complainant’s petition for leave to withdraw.  The answer to the petition admits that the Commission entered two orders on May 19, 2011 addressing TSC reconciliation.  The answer to the petition contends that the Commission should grant the petition only if the withdrawal is with prejudice against the Complainant raising any of the issues raised by the Complainant in this proceeding in any other Commission proceeding.  According to the answer to the petition, the Commission should preclude the Complainant from raising any issues regarding the Respondent’s TSC over collections in 2009 or the refund of those over collections beginning on January 1, 2010.  The answer to the petition concludes that the Respondent does not object to the petition for leave to withdraw the complaint if the Commission orders that the complaint is withdrawn with prejudice.   



The petition for leave to withdraw is ready for decision. The record closed on June 15, 2011, the date the Complainant filed its petition for leave to withdraw its 

January 19, 2010 complaint.  For the reasons set forth below, I will grant the petition for leave to withdraw.
FINDINGS OF FACT



1.
The Complainant is PPL Industrial Customer Alliance.



2.
The Respondent is PPL Electric Utilities Corporation. 



3.
On January 19, 2010, the Complainant filed a complaint against the Respondent.



4.
The Respondent filed an answer on February 1, 2010.    


5.
A prehearing conference was conducted on April 15, 2011 at 10:00 a.m. 
6.
On June 15, 2011, the Complainant filed a petition for leave to withdraw its January 19, 2010 complaint.  
7.
On June 29, 2011, the Respondent filed an answer to the Complainant’s petition for leave to withdraw      
DISCUSSION
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa. Code §5.94(a) allows withdrawal of pleadings by a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.

Turning first to the Complainants’ request to withdraw the January 19, 2010 complaint, the Complainant asserts that it cannot obtain meaningful retroactive relief in this proceeding.  The Complainant will obtain relief by addressing the concerns it has raised in this proceeding regarding the Respondent’s TSC reconciliation methods in the review of the Respondent’s 2010 reconciliation at M-2010-2213754 and in the Commission’s general investigation of TSC reconciliation methods at M-2011-2239714. 



Turning next to any objections to the withdrawal of the January 19, 2010 complaint, the Respondent does not oppose the Complainant’s request to withdraw its complaint, provided that the complaint is withdrawn with prejudice.  I will reject the Respondent’s request that the Complainant’s complaint be withdrawn with prejudice.




Rejecting the Respondent’s request is consistent with what appears to be the Commission’s intent in the review of the Respondent’s 2010 reconciliation at M-2010-2213754 and the general investigation of TSC reconciliation methods at M-2011-2239714.  The Commission’s May 19, 2011 order at M-2010-2213754 addresses how the Respondent calculates demand for purposes of the TSC.  The Commission’s May 19, 2011 order at M-2011-2239714 addresses the electric utilities’ use of historic demand for purposes of the TSC.  



Both orders contemplate participation by interested parties.  Ordering the Complainant’s complaint withdrawn with prejudice could limit the Complainant’s participation in both proceedings.  The extent of the Complainant’s participation in the review of the Respondent’s 2010 reconciliation at M-2010-2213754 and the general investigation of TSC reconciliation methods at M-2011-2239714 should be determined by either the presiding officers in those proceedings or the Commission itself.  



The Complainant and the Respondent are the only parties to this proceeding.  Therefore, there are no other objections to the Complainant’s petition for leave to withdraw.

Turning finally to the public interest, the allegations in the January 19, 2010 complaint do allege facts that would impact the public interest.  The complaint alleges that the 
Complainant’s customers shopping for generation service instead of receiving default service in 2010 from the Respondent will not share in the refund of the over collected 2009 TSC charges.
There are a significant number of customers in the Respondent’s service territory that allegedly overpaid TSC charges in 2009.  These customers may not be eligible for a refund of the over collected 2009 TSC charge.  The allegations in the Complainant’s complaint allege facts that would have a potential impact on these customers and therefore an impact on the public interest. 




While the allegations in the complaint allege facts that would impact the public interest, no public interest would be served by litigating this proceeding.  The Complainant has indicated that it cannot obtain meaningful retroactive relief in this proceeding.  The Commission has initiated a review of the Respondent’s 2010 reconciliation at M-2010-2213754 and a general investigation of TSC reconciliation methods at M-2011-2239714.  The Complainant believes that it will be able to obtain some relief in these two proceedings.  The possibility of relief in some form is still available to the Complainant even if it withdraws its complaint in this proceeding.  That being the case, there can be no public interest adversely affected by granting the Complainants’ request to withdraw.

Having reviewed the request to withdraw, any objections to the request and the public interest, I conclude that the request to withdraw should be granted.  Granting the request to withdraw will terminate the litigation, saving the parties the costs in time and money they would otherwise incur litigating the case.  Granting the request to withdraw will not impact the public interest and will conserve administrative hearing resources.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2.
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 
permit parties to withdraw pleadings in a contested proceeding by permission of the presiding officer or Commission.

3.
In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the petition for leave to withdraw the January 19, 2010 complaint of PPL Industrial Customer Alliance filed at Docket No. C-2010-2153656 on June 15, 2011 is granted.

2.
That the complaint of PPL Industrial Customer Alliance, filed January 19, 2010 at Docket No. C-2010-2153656 is withdrawn without prejudice.

3.
That the hearing scheduled for August 15, 2011 at 10:00 a.m. at Docket No. C-2010-2153656 is cancelled.

4.
That the record at Docket No. C-2010-2153656 is marked closed.

Date: July 6, 2011











David A. Salapa








Administrative Law Judge
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