BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Gary Cronin 					:
						:
	v.					:			C-2010-2194075
						:
Metropolitan Edison Company		:



INITIAL DECISION DISMISSING COMPLAINT


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On August 16, 2010, Gary Cronin (Cronin or Complainant), in his capacity as manager of Wasabi Japanese Steakhouse, filed a formal Complaint against Metropolitan Edison Company (Met Ed or Respondent) on behalf of Wasabi (Wasabi).[footnoteRef:2]  The Complaint alleges, in part, a foreign wiring situation between a business, Wasabi, located at 1070 Carlisle Street, Hanover, Pennsylvania, and a residence or residences situated either at 1070 or 1080 Carlisle Street, Hanover, Pennsylvania.[footnoteRef:3]  The Complainant alleges incorrect billing due to the claimed foreign wiring situation.[footnoteRef:4]  The Complaint also appears to allege inadequacy of service on the part of Met Ed in that it is alleged that Met Ed has failed to properly address the foreign wiring situation.  The Complaint makes multiple requests for relief, including: [2: 	Though this case has been docketed as “Cronin v. Metropolitan Edison,” documents from underlying civil litigation in this matter which Cronin attached to the Complaint appear to have listed the names of the business and its proprietors.  The captioning issue is one of the unclear aspects of this Complaint.  Also, and despite the fact that this appears to be an appeal from a decision by the Commission’s Bureau of Consumer Services (BCS) at Case No. 2638665, this case has been docketed as a “C” rather than as an “F” docket.  
  ]  [3:  	Among the many factual issues unclear on the face of this Complaint, or contested in the Answer and New Matter, are whether these are separate, contiguous or connected properties.  However, on March 11, 2010, Cronin had been advised by the BCS that the Commission does not have jurisdiction in this matter as it involves a non‑residential account and an allegation of foreign load.  BCS also advised Cronin that when Met Ed investigated the matter, Met Ed could find no foreign load situation.  BCS Case No. 2638665.

]  [4: 	At the time of the filing of Met Ed’s Answer and New Matter in 2010, Met Ed alleged that the Complainant’s outstanding account balance was $9,088.81.  Answer and New Matter at 24; ¶ 29.  By the time of the Oral Argument on Preliminary Motions, that total had reached over $10,000.  N.T. at 18.
 ] 


1.  Assignment of meters to responsible parties;
2.  Removal of residents;
3.  A bill adjustment for a two year period with costs and attorney’s fees;
4.  Removal of foreign wiring by third party residents;
5.  The assessment of fines and sanctions upon third party residents;
6.  A hearing on the Complaint.

		On August 19, 2010, the Secretary of the Commission served a copy of the Complaint on the Respondent.

		On September 13, 2010, the Respondent filed an Answer and New Matter, as well as a Notice to Plead, in this case.  

		In its Answer, Met Ed denied, generally, the majority of the factual averments in the Complaint but stated that it provides electric service at 1080 Carlisle Street, Hanover, Pennsylvania, to Wasabi, and to a Rodeway Inn.  Met Ed denied providing service to Mr. Cronin at that location.  Met Ed denied any error in billing or any problem with its meters at the service address.  Met Ed admitted that one of its meters does serve Wasabi, a banquet room, a breakfast area, an office, and a hotel room of the Rodeway Inn.  Answer and New Matter at 5, 27; ¶¶ 4B(17) 27.  Met Ed averred that after investigation, the meter in question was placed in Wasabi’s name because the entire service location is a commercial location.  Answer and New Matter at 11-12; ¶4B (41).  

		In its New Matter, Met Ed asserts that if Wasabi is a corporation or partnership, then it must be represented by counsel in this proceeding, citing 52 Pa. Code §§ 1.21-1.23.[footnoteRef:5]  Met Ed demanded that Mr. Cronin be directed to certify to the Commission and Met Ed whether Wasabi would be represented by counsel, and failing that, that the Complaint be dismissed with prejudice.  Answer and New Matter at 23; ¶ 18.  Met Ed also asked that the name of the Complainant in this matter be changed to “Wasabi Japanese Steakhouse,” to appropriately match the name of Met Ed’s customer of record.  Answer and New Matter at 23; ¶ 22.  Met Ed avers that Wasabi is not a residential customer and that the service location is not a residential building.  Answer and New Matter at 24; ¶ 27.  Therefore, Met Ed asks that the Complaint be dismissed with prejudice. [5: 	In fact, though the Complaint was filed by Mr. Cronin, as may be done under the Commission’s procedural rules, the Complainant also listed counsel of record about which more, below.  However, the on-line records of the Pennsylvania Department of State show “Wasabi Japanese Steakhouse” at the address listed in the Complaint only as a fictitious name, not as a corporation or partnership.] 


		Also on September 13, 2010, Met Ed filed a Notice to Plead and Preliminary Objections in this matter requesting dismissal of the Complaint because the Commission lacks jurisdiction to decide disputes between private parties, including the award of monetary damages.  Alternatively, Met Ed asked that the Complainant be precluded from introducing any evidence at hearing regarding what it characterized as the private dispute between Met Ed and Wasabi.  Preliminary Objections at 1-2; ¶¶ 1-2.

		To date, no responsive pleading has been filed by the Complainant to either Met Ed’s New Matter or Preliminary Objections.

		On April 28, 2011, Met Ed filed a letter with the Secretary of the Commission requesting a ruling on its Preliminary Objections.  

		On May 17, 2011, the undersigned was assigned to this case as Motion Judge/Presiding Officer.

		On May 23, 2011, I issued an Order Directing Oral Argument on Preliminary Objections.

		On May 24, 2011, a Notice was issued setting argument for 10:00 a.m. on June 10, 2011, at the Harrisburg office of the Commission.  The Notice was duly served on Cronin, Met Ed, and Scott Strausbaugh, Esquire, who had been designated on the Complaint as counsel for the Complainant.

		On May 26, 2011, the Office of Administrative Law Judge (OALJ) received a letter from attorney Strausbaugh stating that neither attorney Strausbaugh nor his firm, Becker & Strausbaugh, P.C. represents Cronin in this matter.

		On June 10, 2011, Oral Argument on Preliminary Objections was held at the Harrisburg office of the Commission.  Bridgid M. Good, Esquire, counsel for Met Ed was present, but neither Mr. Cronin nor anyone representing the Complainant appeared.  At that point, counsel for Met Ed moved to dismiss the Complaint.  The record in this matter consists of the nineteen page hearing transcript and ALJ Exhibit Nos. 1-5.  The record in this case closed on July 6, 2011, with the filing of the hearing transcript.

FINDINGS OF FACT

		1.	The Complainant is Gary Cronin in his capacity as the manager of Wasabi Japanese Steakhouse, 1070 (or 1080) Carlisle Street, Hanover, Pennsylvania.  

		2.	The Respondent is Metropolitan Edison Company, a jurisdictional electric distribution company.

		3.	The Complainant previously filed an informal Complaint in this matter with the Commission’s Bureau of Consumer Services alleging a foreign load situation at 1070 Carlisle Street, Hanover, Pennsylvania.  By letter dated March 11, 2010, the BCS dismissed the informal Complaint for lack of jurisdiction.
		4.	On September 13, 2010, Metropolitan Edison Company filed a Notice to Plead and Preliminary Objections in this matter requesting dismissal of the Complaint because the Commission lacks jurisdiction to decide disputes between private parties, including the award of monetary damages.

		5.	To date, no attorney at law admitted to practice before the Supreme Court of Pennsylvania or not licensed in this Commonwealth but who may appear before the Commission in accordance with the Pennsylvania Bar Admission Rules has entered an appearance on behalf of the Complainant in this case.

		6.	To date, no responsive pleading has been filed by the Complainant to either Met Ed’s New Matter or Preliminary Objections, and no attorney at law has filed a Reply, an Answer, or any responsive pleading to Met Ed’s New Matter on behalf of the Complainant.

		7.	Neither the Complainant nor counsel for the Complainant appeared at the Oral Argument on Preliminary Objections held June 10, 2011, at the Commission’s office in Harrisburg, Pennsylvania.

DISCUSSION

		Not only has the Complainant failed to respond to the New Matter or the Preliminary Objections of Met Ed, the Complainant has failed to participate in this case.  For the reasons set forth below, the Preliminary Objections will be granted and the Complaint dismissed, with prejudice.

		The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections:

§ 5.101. Preliminary objections.
 
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections. Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:  

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

		Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

		In deciding preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible. Dep't of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm'n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party's averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party. Ridge v. State Employees' Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).

		Therefore, the primary focus in this discussion is on the Complainant's pleadings.  In this case, the factual averments of the Complaint are not well-pleaded.  Complainant filed a confused and confusing Complaint averring that a foreign load situation exists between a place of business and a residence co-located with that business.  The configuration of the service location and even the address of the service location are confusing.  The many extraneous documents attached to the Complaint exacerbate the confusion with respect to the facts in this case.  Further, the Complaint asked that the Commission order remedies that are clearly beyond the authority of the Commission to grant, including the removal of residents, the award of  costs and attorney’s fees, the removal of the alleged foreign wiring by third party residents, and the assessment of fines and sanctions upon third party residents.

		In responding to the Complaint, Met Ed admitted that at the time of the filing of the Complaint, one of its meters served Wasabi, a banquet room, a breakfast area, an office, and a hotel room of the Rodeway Inn.  Answer and New Matter at 5, 27; ¶¶ 4B (17).  However, Met Ed averred that after investigation, the meter in question was placed in Wasabi’s name because the entire service location is a commercial location.  Answer and New Matter at 11-12; ¶4B (41).   Further, Met Ed correctly stated that the Commission lacks jurisdiction to decide such disputes between private parties, including the award of monetary damages and asked that the Complaint be dismissed.  Preliminary Objections at 1-2; ¶¶ 1-2.  Therefore, Met Ed’s Preliminary Objections go to the jurisdiction of the Commission as well as the legal sufficiency of the Complaint.  52 Pa. Code § 5.101(a)(1), 52 Pa. Code § 5.101(a)(4).  

		Met Ed is correct that the Complaint is legally insufficient on its face.  However, in addition to the jurisdictional and legal sufficiency issues raised by the Preliminary Objections, the complete lack of participation in this case by the Complainant requires the dismissal of this case with prejudice.  The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest. 66 Pa. C.S.A. § 703(b); 52 Pa. Code 
§ 5.21(d).  In this case, a hearing is not necessary in the public interest and would, in fact, be a further waste of the time and resources of both the OALJ and the Respondent.  The Oral Argument on Preliminary Objections was specifically scheduled in an attempt to provide the Complainant with an opportunity to begin to clear up the many factual anomalies in the Complaint and to finally respond to Met Ed’s Preliminary Objections.  Not only did the Complainant fail to appear at oral argument, the Complainant failed to respond to multiple 
e-mails sent to him by the Presiding Officer and failed to provide the OALJ with a working telephone number at which he, the Complainant, could be reached. N.T. at 5-6, 13.  The counsel that Complainant listed on his Complaint, Scott Strausbaugh, does not represent Cronin or Wasabi in this matter, although it is very clear from the record that the Complaint was filed by Cronin in his capacity as manager of Wasabi, a capacity well known to attorney Strausbaugh as evidenced by the many extraneous pleadings attached to the Complaint, so there can be no post-facto contention that the case caption listing Cronin but not Wasabi forms some sort of basis for further proceedings.  N.T. 6-11; ALJ Exhibit Nos. 1-3.  Indeed, the Motion Judge Assignment Notice in this case was sent to the parties of record, including Cronin as manager of Wasabi, and to Wasabi, and that Notice was returned to OALJ marked with a United States Postal Service yellow tag stating “Return to Sender, Wasabi Japanese Steakhouse moved, left no address, unable to forward.”  N.T. at 12-13; ALJ Exhibit 5.  Clearly, the Complainant is no longer in business at the service address and, given the lack of response by Cronin, has abandoned this case.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.   66 Pa. C.S. § 701.

		2.	The due process rights of Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code § 5.245(a).

		3.	 To be legally sufficient as to substance, a formal complaint filed with the Commission must set forth an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.

		4.	 The Complaint filed by Gary Cronin against Metropolitan Edison Company at Docket No. C-2010-2194075 is legally insufficient.

		5.	 The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

		6.	Without a legally sufficient pleading from the Complainant, the Commission must dismiss the Complaint without a hearing because further litigation would serve no legitimate purpose. 66 Pa.C.S. § 703(b).
		
ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	 That the Preliminary Objections filed by Metropolitan Edison Company at Docket No. C-2010-2194075 are sustained;

		2. 	That the Complaint filed by Gary Cronin in his capacity as manager of Wasabi Japanese Steakhouse against Metropolitan Edison Company at Docket No. C‑2010‑2194075 is dismissed with prejudice;

		3.	That the record at Docket No. C-2010-2194075 be marked closed.

		


Date:	July 11, 2011					_____________________________
							Dennis J. Buckley
								Administrative Law Judge
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