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Dale Sattar 									     C-2010-2169756

         v.

Aqua Pennsylvania, Inc.


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Dale Sattar (Complainant), filed on April 10, 2011, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) 
Ky Van Nguyen, issued March 24, 2011, in the above-captioned proceeding.  Aqua Pennsylvania, Inc. (Aqua or Company) filed Replies to Exceptions[footnoteRef:1] on April 29, 2011. [1: 		Aqua was granted an extension until April 29, 2011 to file Replies to Exceptions as the Company did not receive the Complainant’s Exceptions and did not become aware of them until April 19, 2011.] 


History of the Proceeding

		On April 6, 2010, the Complainant filed a Formal Complaint (Complaint) with the Commission against Aqua, requesting that the Commission amend Aqua’s tariff to give consumers the option of paying the water bill for a whole year in advance to eliminate the monthly service charge.  The Complainant avers that his monthly bill from Aqua, with no water consumption at all, includes $15.71 for a customer charge.  According to the Complainant, the customer charge is basically a charge to read the meter and issue the bill.  The Complainant states that during the last twelve months he has paid Aqua about $200 for nothing, which, in his opinion, is completely outrageous.  Also, the Complainant notes his disagreement with Aqua for requiring him to have two meters, one for consumption and one for his sprinkler system.

		On May 5, 2010, Aqua filed an Answer to the Complaint denying the allegations within the Complaint.  In its Answer, Aqua indicated that the customer charge paid by the Complainant is part of the monthly basic distribution charge that partially covers the costs for billing, meter reading, equipment and service line maintenance.  Aqua notes that its current customer charge is included within its Commission-approved tariff and is payable whether or not the customer uses any water.  Aqua admits that the customer is billed for domestic water and fire services via two separate meters, but denies that it has improperly imposed the requirement of a separate meter for each service.  Aqua avers that the Complainant’s township of residence does in fact require a sprinkler system for the premise.

		On November 17, 2010, a hearing was held before ALJ Nguyen.  The Complainant appeared pro se, and Aqua was represented by counsel.  The Complainant testified on his own behalf and introduced five exhibits into the record.  The Respondent presented the testimony of one witness and introduced six exhibits into the record.

		By letter dated December 16, 2010, the ALJ directed that main briefs shall be filed on January 14, 2011, and reply briefs shall be filed on January 31, 2011.  Aqua timely filed its Main Brief on January 14, 2011.  The Complainant did not file a Main Brief, but on January 31, 2011, timely filed a Reply Brief.  On February 4, 2011, Aqua filed a Motion to Strike Portions of the Complainant’s Reply Brief.

		As noted, on March 24, 2011, ALJ Nguyen’s Initial Decision was issued, whereby the Complaint was dismissed for failure by the Complainant to satisfy his burden of proof.  The ALJ also recommended that the Complainant’s Reply Brief be stricken from the record.  The Complainant filed Exceptions on April 10, 2011.  Aqua filed Replies to Exceptions on April 29, 2011.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 

The ALJ made fourteen Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

We note initially that the Complainant’s Exceptions are not in strict conformance with our Regulation at 52 Pa. Code § 5.533(b) which states, in pertinent part, as follows:

(b)  Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.

		This Commission has long recognized the mitigating affect pro se status confers upon litigants unlearned in the law when confronted with technical violations of its procedural rules.  See, e.g., Carlock v. The United Telephone Company of Pa., 
Docket No. F-00163617 (Order entered July 14, 1993).  Accordingly, despite the technical defects of the Exceptions, we shall entertain them as filed, pursuant to 
Section 1.2(c) of our Regulations.  52 Pa. Code § 1.2(c).

In the Initial Decision, the ALJ first addressed the failure of the Complainant to file a main brief.  The ALJ references 52 Pa. Code § 5.502, which provides the following, in pertinent part:

(c)  Filing of briefs in nonrate proceedings.

(1)  Initial brief.  An initial brief shall be filed by the party with the burden of proof except as provided by agreement or by direction of the presiding officer.

(2)  Reply brief.  A party may file a response brief to the initial brief. 

		Based on the above, the ALJ ruled that the Complainant was precluded from filing a Reply Brief because he did not file a Main Brief, and his Reply Brief improperly raised issues that could have or should have been raised in his Main Brief.  The ALJ recommended that the Complainant’s Reply Brief be stricken from the record.  Because of this decision, the ALJ recommended that it was unnecessary to rule on Aqua’s Motion to Strike Portions of the Complainant’s Reply Brief.  I.D. at 4-6.

		In his Exceptions No. 1 and 2, the Complainant states that when requested by the ALJ at the hearing to file a Main Brief, he responded that he did not have the qualifications to file a brief and that the ALJ admitted such on page five of his Initial Decision.  The Complainant avers that the ALJ is not being fair at all as he did not inform him at the hearing that he would be precluded from filing a Reply Brief if a main brief was not filed.  Additionally, the Complainant questions why the ALJ would request him to file a brief at all as he is participating on a pro se basis.  The Complainant avers that he has participated on a pro se basis in various courts and was never asked to file a Main Brief.  The Complainant questions the reason for the hearing and why the ALJ did not rule based on the presentations at the hearing.  Exc. at 1-2.

		In reply, Aqua states that the ALJ’s ruling which struck the Complainant’s Reply Brief was consistent with Commission precedent and law.  Aqua claims that the ALJ has the authority to regulate the course of the hearing, 52 Pa. Code § 5.483, and consistent with that authority, requested the parties to file briefs.  R.Exc. at 2-4.  Aqua further averred that due process requires that the issues raised in the Complainant’s Reply Brief should be stricken because Aqua did not have the opportunity to respond to the newly raised issues.  Aqua stated that the Complainant was deemed to have waived the opportunity to raise these issues because he chose not to file a Main Brief.

		We agree with Aqua that our consideration of the Complainant’s Reply Brief may result in a violation of due process since Aqua has not been provided with the opportunity to respond directly to all of the issues raised in the Complainant’s Reply Brief.  Regardless of this finding, we believe that under the specific factual circumstances in this case, the ALJ should not have required the Parties to submit briefs.  Review of the record reveals that at two separate occasions during the hearing the ALJ asked the Complainant if he would submit a brief, and, in both instances, the Complainant responded that he was not an attorney and did not have the facilities to do that.  On both occasions, the ALJ’s response was “[o]kay”.  Tr. at 65, 76.

Moreover, pursuant to Section 1.2 of our Regulations, it was not necessary to employ 52 Pa. Code § 5.502 and have the Parties file briefs in this proceeding, particularly because the Complainant has been appearing pro se.[footnoteRef:2]  Accordingly, we will not base our decision on the Parties briefs, but we will base our decision on the evidence that was developed during the evidentiary hearing in this proceeding.  Based on this evidence, we agree with the ALJ that the Complainant did not satisfy his burden of proof. Our decision is amply supported by the record in this proceeding, and, as such, our determination not to consider the Parties’ briefs does not affect the substantive rights of the Parties.  Therefore, the Complainant’s first Exception is granted to the extent that the Complainant should not have been required to file a brief under the circumstances in this case.  Based on our decision, it is not necessary to reach a determination regarding Aqua’s Motion to Strike Portions of Reply Brief of Dale Sattar. [2: 	 	Section 1.2 of our Regulations, 52 Pa. Code § 1.2, provides the following, in pertinent part:  
(c)   The Commission or presiding officer at any stage of an action or proceeding may waive a requirement of this subpart when necessary or appropriate, if the waiver does not adversely affect a substantive right of a party. 
(d)   These liberal construction provisions apply with particularity in proceedings involving pro se litigants. 
] 


		In his Exception No. 3, the Complainant reiterates the fact that he paid Aqua over $200.00 for absolutely nothing and expressed his concern that the ALJ had questioned him on how he arrived at this amount.  Exc. at 2.

		In reply, Aqua states that the ALJ’s questions during the hearing were appropriate as he acted within his authority to question any witness regarding testimony or exhibits.  R. Exc. at 4-5.

		We will deny this Exception.  The Complainant presented the ALJ with five exhibits during the hearing of November 16, 2010.  Exhibit C1 was the Complainant’s bill dated April 28, 2009, showing a customer charge of $26.71.  The Complainant’s Exhibit C2 was the Complainant’s bill dated March 26, 2010, showing a customer charge of $15.71 and water consumption of 100 gallons.  None of the intervening bills which the Complainant may have received during the interim period were submitted into evidence.  The ALJ was simply asking the Complainant how he had paid Aqua over $200 when only two actual bills were submitted.  Tr. at 14-15.  We agree with Aqua that the ALJ properly acted within his capacity to ascertain the facts behind the Complainant’s averments.  The amount of the two bills submitted was only $62.30, and the ALJ inquired on the basis of the Complainant’s assertion that he had actually paid over $200.00.

		In his Exception No. 4, the Complainant avers that the ALJ’s statement on page three of his Initial Decision, that the March 26, 2010 bill was the second bill he received, is in error.  The Complainant notes that this bill was the thirteenth bill he received.  Exc. at 2.

		In reply, Aqua avers that the ALJ’s statement referenced the Complainant’s second exhibit, and his use of the word “bill” rather than “exhibit” does not negate the findings based on the record evidence.  Aqua states that the Complainant contacted Aqua to initiate service so that work could be performed before he moved into the premise.  It was the Complainant who chose to initiate service, and, as a result, he was assessed a customer charge each month even though no water was being consumed.

		The ALJ’s statement in Finding of Fact No. 5, that the bill dated 
March 26, 2010 (Exhibit C2) was the second bill the Complainant received from the Company, is incorrect.  This bill was the second exhibit presented by the Complainant as he chose not to submit each and every bill he received from Aqua while his house was vacant.  He submitted the first bill he received and the first bill which included water consumption, but not the bills received between these bills.  The Complainant explained to the ALJ on the record that he paid Aqua the customer charge each month during that period.  Tr. at 15.  Therefore, we will grant this Exception.

		In his Exception No. 5, the Complainant reiterates his opinion that Aqua’s defense for not reading his meter once a year, that water leaks could go undetected for several months, is absurd and criticizes the ALJ for using this as a reason for dismissing his Complaint.  Exc. at 2.

		In reply, Aqua avers that the ALJ properly weighed the evidence and found Aqua’s position more credible than the Complainant’s opinion on this issue.  Aqua states that the Commission’s Regulations and Aqua’s approved tariff prohibit Aqua from issuing the Complainant only one bill per year.  R. Exc. at 5-6.

		We will deny this Exception.  As noted by the ALJ, the Company’s customer charge was approved by the Commission in Pennsylvania Public Utility Commission v. Aqua Pennsylvania, Inc., Docket No. R-2009-2132019 (Order entered June 16, 2010).  A customer charge is a commonly accepted regulatory mechanism designed to allow a public utility to collect the cost of operations, maintenance, meter reading and other necessary services, whether its product is consumed or not.  Furthermore, Aqua is required to bill its customers according to the Commission’s Regulations.  Pursuant to 52 Pa. Code § 56.11, a public utility is required to render a bill once every billing period to residential customers.  According to 52 Pa. Code § 56.2, “billing month” is defined as a period of not less than twenty-six and not more than  thirty-five days.  Additionally, as explained by Aqua and noted by the ALJ, water is a finite resource, and monthly billing enables all customers to monitor their usage for unexplained increases in usage and to prevent wasted water consumption.  See 52 Pa. Code § 65.20. 

Conclusion

Based on the foregoing discussion and our review of the record evidence, we shall grant, in part, and deny, in part, the Complainant’s Exceptions and modify the ALJ’s Initial Decision, consistent with this Opinion and Order, which dismisses the Complaint; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of Dale Sattar to Administrative Law Judge 
Ky Van Nguyen’s Initial Decision, which was issued on March 24, 2011, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge 
Ky Van Nguyen is modified, consistent with this Opinion and Order.

		3.	That the Formal Complaint filed by Dale Sattar at Docket Number C‑2010‑2169756 against Aqua Pennsylvania, Inc. is dismissed for the failure to satisfy his burden of proof.

		4.	That this proceeding be marked closed.


[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED: July 28, 2011

ORDER ENTERED: July 28, 2011
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