BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Richard Adams					:	
							:
	v.						:		C-2010-2182016
							:
UGI Utilities, Inc. 					:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS


On June 15, 2010, Richard Adams (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (PUC or Commission) against UGI Utilities, Inc. (Respondent or UGI) alleging that his “Gas Beyond the Main” or GBM rate was going to change and requesting that the gas company provide natural gas to his street.  On July 7, 2010, Respondent filed an Answer admitting that the GBM rate was changing, and submitted New Matter that among other things, alleged that:  UGI is authorized by law to make annual purchase gas cost filings proposing modifications to its gas tariff; UGI agreed to a set of conditions for cost recovery of its GBM program; UGI agreed in a 2009 Settlement to provide a separate notice to the Pre-December 1, 2004 Rate GBM customers in advance of UGI’s Gas 2010 Purchased Gas Cost filing; Complainant was sent such written notification; and that UGI is acting within the parameters of the 2009 PGC Settlement.

A Prehearing Conference was held via telephone on February 23, 2011.  By Hearing Notice dated February 25, 2011, the parties were notified that an Initial Hearing in this case was scheduled for the morning of April 5, 2011.  A Prehearing Order was issued on March 14, 2011, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared pro se and the Respondent was represented by counsel.  Neither party submitted any exhibits.  A written record of the hearing was produced comprising twenty-one (21) pages.  The record closed on May 5, 2011.

FINDINGS OF FACT

1. The Complainant is a current GBM customer of the Respondent.  Tr. 6. 
 
2. The Complainant receives propane gas from Amerigas.  Tr. 6.

3. The Complainant is aware that his GBM rate will be raised.  Tr. 12.

4. The Complainant lives on a cul-de-sac with five or six other homes.  Tr. 8.

5. Four other homes on the Complainant’s cul-de-sac receive GBM service.  Tr. 9.

6. The Complainant asked an employee of the Respondent about getting a gas line to his home and was told “there’s no way they’re going to bring it in here for you, five or six houses.”  Tr. 6.

7. The Complainant provided no proof that the Respondent must put in a gas line to his home.





DISCUSSION

Burden of Proof:

The Complainant has the burden of proving that:  (1) the Respondent promised that it would install a natural gas line to his home, and that (2) based upon that promise the Respondent must install the natural gas line to Complainant’s home.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, that Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).

		The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.

Based upon these requirements, the Complainant needed to prove two things: (1) that the Respondent promised him a natural gas line to his home and (2) that the Respondent must install the natural gas line.  The Complainant admits that he purchased his home from a Mr. Moss and that Mr. Moss told him UGI was going to put in gas.  The promise, if made, was made to Mr. Moss, not the Complainant.  Tr. 10.  The Complainant telephoned UGI and a UGI employee visited his home.  This employee told the Complainant “there’s no way they’re going to bring it in here for you, five or six houses.”  Tr. 6.  It is clear that the Respondent did not make any promise to the Complainant to install a natural gas line to his home.  Indeed, the Complainant admitted that the Respondent made no promise to him.  Tr. 10.  Nonetheless, the Complainant insisted that UGI should install a gas line to his home.  The Complainant admitted that he had no proof or documentation to show that the Respondent must install a natural gas line to his home.    

Based upon the Complainant’s lack of evidence to show that the Respondent must install natural gas to his home, counsel for the Respondent moved for a directed verdict at the conclusion of the Complainant’s case.  A directed verdict is appropriate when the party with the burden of proof has failed to present a prima facie case.  The motion was granted.  The hearing concluded with a suggestion to the Complainant that he review the regulations at 52 Pa. Code § 59.27 relating to “Extension of Facilities” which states:  “Each public utility shall file with the Commission, as part of its tariff, a rule setting forth the conditions under which facilities will be extended to supply service to an applicant within all, or designated portions, of its service area.  The utility may upon proper cause shown, refuse, or condition the acceptance of a particular application of extension of facilities.”  52 Pa. Code § 59.27.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, Complainant  bears the burden of proof.  66 Pa. C.S. § 332(a).

3.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4.	The Complainant failed to meet his burden of proof.

ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the motion of UGI Utilities, Inc. to dismiss Docket No. C-2010-2182016  because the Complainant failed to present any proof that UGI Utilities, Inc. must install a natural gas line to the Complainant’s home is granted.
 
2. That the Formal Complaint of Richard Adams at Docket No. C-2010-2182016 against UGI Utilities, Inc. is dismissed and the Secretary’s Bureau shall mark the Docket closed. 


Date:	July 12, 2011						_____________________________
								Ember S. Jandebeur
								Administrative Law Judge
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