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INITIAL DECISION

Before

Ember S. Jandebeur
Administrative Law Judge
HISTORY OF THE PROCEEDING
On May 1, 2010, Rita and Leonard Codella (Complainants) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (Respondent) alleging that the Respondent was improperly and/or incorrectly calculating the amount for budget billing.  The Complainants requested that they be allowed to “put[ ] a cover over their meter so an individual can see when the meter reader comes.” On June 4, 2010, Respondent filed an Answer denying that they improperly calculated Complainant’s budget bill.  PPL further explained that “the budget billing amount is currently $174 per month which is [the Complainant’s] distribution charge [and the] Complainant has a separate generation supplier whose budget billing amount is $330 based on historical usage.”     
By Hearing Notice dated April 28, 2011, the parties were notified that an Initial Hearing in this case was scheduled for the morning of June 8, 2011.  A Prehearing Order was issued on May 3, 2011, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The Hearing Notice was not returned as undeliverable; the Prehearing Order was returned as undeliverable.  Both documents went to the address on the Formal Complaint provided by the Complainants.  On May 10, 2011, at 1:48 p.m., a telephone call was placed to the number provided by the Complainants on the Formal Complaint, a message machine picked up and a voice mail message was left for the Complainants to return the call and provide a valid address.  No return call was received.  The Prehearing Order was resent to the Complainants at 284 Overlook Terrace, Tannersville, Pennsylvania.  The second Prehearing Order was also returned as undeliverable.  
On June 1, 2011, the Respondent sent in correspondence that they had contacted the Complainants and that they lived in Virginia.  The correspondence stated:  “Mr. Codella informed me that he was cancelling the hearing and would not be in the area.  When I requested authority to file a certificate of satisfaction in order to effectuate a cancellation of the hearing, he did not provide that authority.”  
The hearing convened as scheduled.  The Complainant failed to appear for the scheduled hearing.  Kimberly Spotts-Kimmel, Esquire appeared, on behalf of Respondent.  No witnesses were presented and no exhibits were admitted into the record.  Attorney Spotts-Kimmel moved for dismissal of this case for failure to prosecute.  That motion will be granted in the Ordering Paragraphs below. 

FINDINGS OF FACT

1. On May 1, 2010, Rita and Leonard Codella (Complainants) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (Respondent) alleging that the Respondent was improperly and/or incorrectly calculating the amount for budget billing.
2. On June 4, 2010, Respondent filed an Answer denying that they improperly calculated Complainant’s budget bill.  PPL further explained that “the budget billing amount is currently $174 per month which is [the Complainant’s] distribution charge [and the] Complainant has a separate generation supplier whose budget billing amount is $330 based on historical usage.”     
3. By Hearing Notice dated April 28, 2011, the parties were notified that an Initial Hearing in this case was scheduled for the morning of June 8, 2011.  

4. A Prehearing Order was issued on May 3, 2011, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.
5. The Hearing Notice was not returned as undeliverable; the Prehearing Order was returned as undeliverable.  Both notices went to the address on the Formal Complaint provided by the Complainants.  

6. On May 10, 2011, at 1:48 p.m., a telephone call was placed to the number provided by the Complainants on the Formal Complaint, a message machine picked up and a voice mail message was left for the Complainants to return the call and provide a valid address.  No return call was received.  

7. The Prehearing Order was resent to the Complainants at 284 Overlook Terrace, Tannersville, Pennsylvania.  The second Prehearing Order was also returned as undeliverable.  

8. On June 1, 2011, the Respondent sent in correspondence that they had contacted the Complainants and that they lived in Virginia.  The correspondence stated:  “Mr. Codella informed me that he was cancelling the hearing and would not be in the area.  When I requested authority to file a certificate of satisfaction in order to effectuate a cancellation of the hearing, he did not provide that authority.”  

9. The Hearing convened as scheduled.

10. Complainant failed to appear for the Hearing.

11. Complainant did not settle or withdraw their Complaint prior to the scheduled hearing or obtain a continuance.

DISCUSSION

In their Formal Complaint, the Complainants alleged that PPL was calculating their budget billing wrongly and wanted to be able to put a cover over their meter so they would know when a meter reader was reading the meter.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth.1994).
The Hearing Notice and Prehearing Order were mailed to the Complainant at the address listed on their Complaint.  The Hearing Notice was not returned as undeliverable, both Prehearing Orders were returned.  A telephone call was placed by the Administrative Law Judge to the Complainants at the telephone number they listed on their Complaint.  A voice message machine picked up the call.  A courtesy message was left to return the call to the Administrative Law Judge with a correct address.  No return call was received.  PPL also placed a courtesy call to the Complainants and was told by Mr. Codella that he would not appear.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F‑00161106.  

By their unexcused failure to appear the Complainants waived the opportunity to participate in the hearing and this case will be dismissed with prejudice.  52 Pa. Code § 5.245(a); Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.
2. Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).

3. The Complainants waived the opportunity to participate in the hearing and this case will be dismissed with prejudice.  52 Pa. Code § 5.245(a); Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.  

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of PPL Electric Utilities Corporation to dismiss the Complaint of Rita and Leonard Codella with prejudice at Docket No. F-2010-2176048 is granted.

2.
That the Formal Complaint filed by Rita and Leonard Codella against PPL Electric Utilities Corporation at Docket No. F-2010-2176048 is dismissed with prejudice for failure to prosecute.

Date:  July 20, 2011



________________________








Ember S. Jandebeur







Administrative Law Judge
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