BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Carlena Edwards					:	
							:	
	v.						:		F-2010-2164449
							:
Duquesne Light Company				:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


		This Initial Decision dismisses the formal complaint filed with the Pennsylvania Public Utility Commission (“Commission”) by Carlena Edwards (“Complainant”) against Duquesne Light Company (“Duquesne Light” or “Respondent”), at Docket No. F-2010-2164449 pursuant to the doctrine of res judicata.  A final judgment on the merits of the cause of action raised in this complaint was rendered in the previous case of Carlena Edwards v. Duquesne Light Company, at Docket No. C-2008-2079834 (Order entered September 1, 2009).[footnoteRef:1]  [1:  	A copy of the Initial Decision issued by Administrative Law Judge (ALJ) Michael A. Nemec, dated April 20, 2009, was admitted as ALJ Exhibit No. 2 at the initial telephonic hearing on April 15, 2011.  ALJ Nemec’s Initial Decision became final without further Commission action pursuant to the Public Utility Code (Code), 66 Pa. C.S. §332(h).   ] 


HISTORY OF THE PROCEEDING

		Ms. Edwards filed the instant complaint against Duquesne Light on March 15, 2010, “again disputing the charge of $3,183.00 which had been written off by Duquesne Light…”  See Formal Complaint Form, Attachment.  Duquesne Light filed its Answer on April 8, 2010 denying the material averments contained in the complaint and requesting that the complaint be dismissed.  

		A Telephone Hearing Notice was mailed to Ms. Edwards and Duquesne Light (“the Parties”) on March 16, 2011.  A Prehearing Order was issued in this case on March 23, 2011.  A Corrected Telephone Hearing Notice was mailed to the Parties on March 28, 2011 scheduling an initial telephonic hearing for Friday, April 15, 2011 at 10:00 a.m. 

The initial telephonic hearing convened as scheduled.  Ms. Edwards appeared pro se.  Duquesne Light was represented by Krysia Kubiak, Esquire.  During the hearing, before any testimony was taken, the undersigned Administrative Law Judge (ALJ) asked Ms. Edwards if the instant case concerned the same balance transfer as her previous case before ALJ Nemec (C‑2008-2079834) to which Ms. Edwards responded, “[y]es, it does…” (Tr. 10) and “[y]es.”  Tr. 14-15.  Attorney Kubiak made an oral motion to dismiss the instant complaint pursuant to the doctrine of res judicata.  Tr. 13.  The undersigned ALJ afforded Ms. Edwards an opportunity to respond to counsel’s motion to dismiss on the record.  Tr. 13-15.  The motion to dismiss was granted at the hearing.  Tr. 15.  The undersigned ALJ introduced two exhibits at the hearing.  ALJ Exhibit No. 1 is the Formal Complaint Form and Attachments filed with the Commission at Docket No. F-2010-2164449.  ALJ Exhibit No. 2 is a copy of the Initial Decision issued by ALJ Nemec in Carlena Edwards v. Duquesne Light Company, at Docket No. C-2008-2079834 (Order entered September 1, 2009).  Neither party objected to the admission of the aforementioned two exhibits.  Briefs were not requested in this proceeding.  The record consists of a 17-page transcript and the aforementioned two ALJ exhibits.  The record closed by Interim Order Closing the Hearing Record on July 22, 2011.  This decision memorializes the undersigned ALJ’s ruling at the telephonic hearing on April 15, 2011.

FINDINGS OF FACT

		1.	On March 15, 2010, Complainant, Carlena Edwards filed a second complaint against Duquesne Light Company “again disputing the charge of $3,183.00 which had been written off by Duquesne Light…” (ALJ Exhibit No. 1).   

		2.	A final judgment on the merits of the cause of action raised in this complaint was rendered in the previous case of Carlena Edwards v. Duquesne Light Company, at Docket No. C-2008-2079834 (Order entered September 1, 2009) (ALJ Exhibit No. 1 and ALJ Exhibit No. 2).      		 
	       
DISCUSSION

The doctrine of res judicata is designed to promote certainty, finality and judicial economy.  It reflects the refusal of the law to tolerate the relitigation of a matter decided by a court or agency of competent jurisdiction.  The courts have repeatedly stated that a "final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action."  McCarthy, et al. v. Township of McCandless, 7 Pa. Commonwealth Ct. 611, 300 A.2d 815 (1973); Martin v. Poole, 232 Pa. Superior Ct. 263, 336 A.2d 363 (1975).  

Under res judicata, when a court of competent jurisdiction enters a final judgment on the merits of a cause of action, the parties to that case and their privies are thereafter bound "not only as to every matter which was offered and received, but also as to any other admissible matter which might have been offered."  Commission v. Sunnen, 333 U.S. 591, 68 S.Ct. 715, 719 (1948); Jones v. Costlow, 354 Pa. 245, 47 A.2d 259 (1946).  For the doctrine to prevail, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Safeguard Mutual Insurance Co. v. Williams, 463 Pa. 567, 345 A.2d 664 (1975) and Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313 (1983); Northwestern Lehigh School District v. Commonwealth of Pennsylvania, Agricultural Lands Condemnation Approval Board, 134 Pa. Commonwealth Ct. 291, 578 A. 2d 614 (1990).  The Commonwealth Court stated that, "for the purposes of res judicata, there is identity of causes of action when in both the old and new proceedings, the subject matter and the ultimate issues are the same."  Howard v. Department of Public Welfare, 108 Pa. Commonwealth Ct. 592, 529 A.2d 1231 (1987).  Although the Commission's procedural rules do not specifically address the issue, it has adopted this well-settled legal principle.  Ella Simms v. Philadelphia Electric Company, Docket No. F-889246 (1988).  The courts have acknowledged the role of res judicata and collateral estoppel in administrative proceedings.  See Kentucky West Virginia Gas Co. v. Pennsylvania Public Utility Commission, 721 F. Supp. 710 (M.D. Pa. 1989 (affd. 899 F. 2d 1217).

The Commission has recognized the applicability of the doctrine of res judicata in proceedings before it.  O’Toole v. Bell Telephone Company of Pennsylvania, 77 Pa. PUC 98 (1992).  Tomazin v. Pennsylvania-American Water Company, 1997 Pa. PUC LEXIS 52 (1997).  The Pennsylvania courts have affirmed the Commission’s application of the doctrine in the context of utility rate proceedings.  Philadelphia Electric Company v. Pennsylvania Public Utility Commission, 61 Pa. Commonwealth Ct. 325, 433 A.2d 620 (Pa. Cmwlth. 1981).

In the instant case, both Complainant and Respondent were parties to the same cause of action with the same issues before the Commission at Docket No. C-2008-2079834 (Order entered September 1, 2009).  In both cases, Complainant disputes the very same balance transfer.  ALJ Nemec’s Initial Decision on this cause of action at Docket No. C-2008-2079834 became final without further Commission action pursuant to the Public Utility Code (Code), 66 Pa. C.S. §332(h).     	

Counsel for Duquesne Light made an oral motion at the hearing on April 15, 2011 to dismiss the complaint based on the doctrine of res judicata.  See 52 Pa. Code §5.103.  Ms. Edwards was afforded an opportunity to respond on the record to that motion.  In response, Ms. Edwards admitted that this proceeding concerns the same balance transfer cause of action addressed in ALJ Nemec’s Initial Decision.  Tr. 10, 14-15.  The undersigned ALJ granted Duquesne Light’s motion to dismiss at the hearing.  The cause of action raised in the instant complaint is barred by the doctrine of res judicata.  This Initial Decision memorializes the ruling made at the hearing.    	 
   


CONCLUSIONS OF LAW

		1.	The parties to and subject matter of this complaint proceeding are properly before the Commission.  66 Pa. C.S. §701.

		2.	Complainant, Carlena Edwards, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. §332(a).

		3.	Under the doctrine of res judicata, when a court of competent jurisdiction enters a final judgment on the merits of a cause of action, the parties to that case and their privies are thereafter bound "not only as to every matter which was offered and received, but also as to any other admissible matter which might have been offered."  Commission v. Sunnen, 333 U.S. 591, 68 S.Ct. 715, 719 (1948); Jones v. Costlow, 354 Pa. 245, 47 A.2d 259 (1946).  

		4.	The doctrine of res judicata applies when four factors are present:  (1) the identity of the thing sued upon or for; (2) the identity of the cause of action; (3) the identity of persons or parties to the action; and (4) the identity of the quality or capacity of the parties suing or sued.  In Re:  Estate of Tower, 463 Pa. 93, 343 A.2d 671 (1975).  

		5.	The Commission has recognized the applicability of the doctrine of res judicata in proceedings before it.  O’Toole v. Bell Telephone Company of Pennsylvania, 77 Pa. PUC 98 (1992).  Tomazin v. Pennsylvania-American Water Company, 1997 Pa. PUC LEXIS 52 (1997).  

		6.	The doctrine of res judicata applies in this proceeding and bars the re-litigation of the cause of action and issues addressed in Carlena Edwards v. Duquesne Light Company, at Docket No. C-2008-2079834 (Order entered September 1, 2009).



ORDER

	THEREFORE,


	IT IS ORDERED:


           1.	That Respondent Duquesne Light Company’s oral motion to dismiss the formal complaint filed by Carlena Edwards at Docket No. F-2010-2164449 is granted.  

	2.	That the complaint of Carlena Edwards against Duquesne Light Company at Docket No. F-2010-2164449 is dismissed.

	3.	That this proceeding at Docket No. F-2010-2164449 be marked closed.	



Dated:  July 25, 2011					                                                       									Mark A. Hoyer 
							Administrative Law Judge
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