BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Brian M. Rudnick					:
							:
	v.						:		C-2011-2238995
							:
Verizon Pennsylvania Inc.				:



INITIAL DECISION SUSTAINING PRELIMINARY OBJECTION
AND DISMISSING COMPLAINT


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


On April 18, 2011, Brian M. Rudnick (Complainant or Rudnick) filed a Complaint against “Verizon Pennsylvania Inc., Verizon.com, Verizon.net,” as Respondents.  Complaint at 1; 
¶ 2.  The Complainant states that there is a reliability, safety or quality of service problem with his utility service, specifically with respect to “Verizon’s” [Digital Subscriber Line] Fiber Optic Service (DSL FiOS).  In sum, Complainant alleges that the Verizon website does not provide accurate information with respect to the rates for calls to Ecuador.[footnoteRef:1]  Complaint at 1; ¶ 4B.   [1:  	On April 1, 2011, the Pennsylvania Public Utility Commission (Commission) entered an Opinion and Order in the case of Rudnick v. Verizon Pennsylvania, Inc., Docket No. C-20092142052.  In that Opinion and Order, the Commission denied Rudnick’s Petition for Reconsideration, Extension and Updated Reconsideration with respect to a Complaint very similar to the Complaint at this docket, which Rudnick filed April 18, 2011.  Both Complaints center on Rudnick’s alleged difficulties in finding calling rates to Ecuador.
] 


On May 23, 2011, Verizon Pennsylvania Inc. (Respondent or Verizon PA), filed an Answer and New Matter to the Complaint as well as Preliminary Objections.  In its Answer, Verizon PA denied that it posts inaccurate and misleading information about its calling rates on the Verizon.com website.  Answer at 3; ¶ 4B(g).  In its New Matter, Verizon PA asserts that although it provides FiOS service to the Complainant, the Commission does not have subject matter jurisdiction to hear and decide cases that involve information provided over the internet, that the Commission has no subject matter jurisdiction to hear or decide cases that involve rates billed for international calls, and that the Commission cannot regulate the rates for such interexchange services.  New Matter at 6; ¶ 10, citing 66 Pa, C.S. §3018(b)(1).  In its Preliminary Objections, Verizon PA argues that the 2011 Complaint should be dismissed because the Commission lacks subject matter jurisdiction to hear and decide the issues raised, that consideration of the Complaint is barred by the doctrine of res judicata, and that the Complaint is lacking in legal sufficiency.  Preliminary Objections at 5, 7, 11.

		Verizon PA’s Preliminary Objections were properly endorsed with a Notice to Plead pursuant to 52 Pa. Code § 5.101, but as of the date of this Initial Decision, no answer or any responsive pleading to Verizon PA’s Preliminary Objections has been filed by the Complainant.[footnoteRef:2] [2: 	 Section 5.63(b) of the Commission’s  Regulations states as follows: "Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.” 52 Pa. Code § 5.63(b).   However, when the Commission revised its procedural rules, it specifically stated the following in relation to new matter and accompanying notices to plead: 

The Commission does not want litigants dismissed from a proceeding based on failure to append, or reply to, a Notice to Plead. The Commission prefers, particularly for pro se litigants, to hear all the claims and allegations within our jurisdictional authority. The Commission's final regulations balance the formalities of courtroom-like proceedings where all parties have counsel with those incredibly varied cases involving pro se litigants.

 
Final Rulemaking for the Revision of Chapters I, 3 and 5 of Title 52 of the Pennsylvania Code Pertaining to Practice and Procedure Before the Commission, Docket No. L-00020156, at 53 (Order entered December 15, 2005).] 


		On June 23, 2011, the Preliminary Objections were assigned to me in my capacity as Motion Judge.

FINDINGS OF FACT

		1.	Complainant is Brian M. Rudnick, who resides at 230 East Highland Avenue, Philadelphia, Pennsylvania.

		2.	Respondent is Verizon Pennsylvania Inc., a jurisdictional entity providing telephone utility service within the Commonwealth of Pennsylvania.

		3.	On April 18, 2011, the Complainant filed a Complaint with the Commission relative to his Verizon DSL FiOS or internet service.

		4.	DSL and FiOS service is provided by Verizon On-line, not by Verizon Pennsylvania, Inc.

		5.	Verizon Pennsylvania, Inc. and Verizon On-line are separate corporations. Each is a subsidiary of Verizon Communications, Inc.

		6.	On May 23, 2011, Verizon Pennsylvania, Inc. filed an Answer with New Matter and a Preliminary Objection seeking dismissal of the Complaint on the basis that internet services are not regulated by the Commission and that the Commission lacks subject matter jurisdiction over this dispute.

DISCUSSION

 Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

		The Commission's regulations provide, in relevant part:

(a) Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections. Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

52 Pa.Code § 5.101(a)(1)

In this case, Verizon PA contends that the Commission does not have subject matter jurisdiction to hear and decide cases that involve information provided over the internet, that the Commission has no subject matter jurisdiction to hear or decide cases that involve rates billed for international calls, and that the Commission cannot regulate the rates for such interexchange services.  

Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.  Riedel v. The Human Relations Comm'n Of the City Of Reading, 559 Pa. 33; 39, 739 A.2d 121; 124 (1999).  The Commission must act within, and cannot exceed, its jurisdiction. City of Pittsburgh v. Pa. Public Utility Comm'n, 157 Pa.Super. 595, 43 A.2d 348 (1945).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy. Cf., Hughes v. Pa. State Police, 152 Pa.Cmwlth. 409, 619 A.2d 390 (1992), app. denied, 536 Pa. 633, 637 A.2d 293 (1993).

		Jurisdiction may not be conferred by the parties where none exists. Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621 (1982), nor can jurisdiction be obtained by waiver or estoppel, Scott v. Bristol Twp. Police Dep't, 669 A.2d 457 (Pa.Cmwlth. 1995).

		Keeping the foregoing principles regarding jurisdiction in mind, the issue, here, is whether or not the Commission has jurisdiction with respect to the service provided at the Verizon website relative to the rates for international calls.  New Matter at 6; ¶ 10, citing 66 Pa, C.S. §3018(b)(1); Preliminary Objections at 6-7; ¶¶ 16-19.

In the present matter, Respondent is correct that the Commission does not have jurisdiction over the provision of internet services.   Such service has been determined to be an information service, rather than a telecommunications service.   The Commission has determined that information service is not subject to the Commission’s jurisdiction.  Re: LEC Billing of Pay‑Per-Call and Similar Information Services, Docket No. M-00940569 (Commission Order entered July 1, 1994); Collins v. United Telephone Company of Pennsylvania d/b/a Sprint, Docket No. C-00970272 and C-00970273 (Commission Order entered July 21, 1997);  Landis v. Denver & Ephrata Tel. & Tel. Co. d/b/a D&E Telephone, Docket No.. C-20038741 (Commission Order entered September 15, 2003);  Benchmark Color LAB, Inc. v. Verizon Pennsylvania, Inc., Docket No. C-20042694 (Initial Decision dated June 2, 2004, Final Order entered August 2, 2004);  Peluso v. North Pittsburgh Telephone Company, Docket No. C-20054257, Commission Final Order entered June 7, 2005.

In this case, the Complainant’s entire Complaint is focused on the Verizon website, the information contained on the website, and the Complainant’s communications with “Verizon telephone representatives,” about the website and its contents.[footnoteRef:3]  The Complaint is clearly outside of the jurisdiction of the Commission and must be dismissed.[footnoteRef:4] [3:  	I note that the Complainant’s e-mail address, provided on the face of his Complaint is: CHALLENGE_PRACTICES_BY VERIZON.NET, which, along with the precise details of the rest of the Complaint, would seem to indicate that the Complainant has some notion of the separate corporate identities of the Verizon companies.
]  [4: 	As the Commission does not have the jurisdiction to hear this Complaint, it is not necessary to consider the Preliminary Objections with respect to res judicata or the lack of sufficiency of the pleading. ] 


CONCLUSIONS OF LAW

1. 	Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections. 

		2. 	The Commission's regulations provide for a Preliminary Objection that the Commission lacks jurisdiction.

		3. 	Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.

		4. 	The Commission must act within, and cannot exceed, its jurisdiction.

		5. 	Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.

		6. 	Jurisdiction may not be conferred by the parties where none exists.

		7. 	Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist.

		8. 	Jurisdiction cannot be obtained by waiver or estoppel.

		9.	Respondent's Preliminary Objection challenging the Commission's subject matter jurisdiction under 52 Pa.Code § 5.101(a)(1) is legally correct.

ORDER


THEREFORE,

IT IS ORDERED: 

1.	That Verizon Pennsylvania, Inc.’s Preliminary Objection seeking dismissal of the Complaint filed by Brian M. Rudnick at Docket No. C-2011-2238995 is sustained, and the request that the Complaint be dismissed for lack of jurisdiction is granted.



2. That the Complaint filed by Brian M. Rudnick at Docket No. C-2011-2238995 against Verizon Pennsylvania, Inc. is dismissed.

3.	That this case be marked closed.


Dated:	July 12, 2011					_____________________________
							Dennis J. Buckley 
							Administrative Law Judge
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