BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

William E. Rovder and Barbara A. Rovder

: 








:


v.




:

C-2011-2227715







:


Pennsylvania Electric Company


:
ORDER GRANTING PRELIMINARY OBJECTIONS 
FOR A MORE SPECIFIC PLEADING
On November 8, 2010, William E. Rovder and Barbara A. Rovder (Complainants) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania Electric Company (Respondent) objecting to the Respondent’s proposed rate increase.  The complaint asserts that the proposed rate increase is unfair.  The complaint advocates that the Respondent “cut back on hiring, do wage freezes and get rid of high paying executives who are ready for retirement anyway”.  The complaint asserts that if the Commission approves the proposed rate increase, the Complainants will be unable to purchase food and other necessities.  The complaint requests that the Commission order that the proposed rate increase be spread out over several years.
On February 28, 2011, pursuant to 52 Pa. Code §5.21, the Commission served a copy of the complaint on the Respondent.   On March 10, 2011, the Respondent filed preliminary objections to the complaint alleging that the complaint lacked specificity.  
The preliminary objections assert that the proposed rate increase alleged in the complaint is not specifically identified.  The preliminary objections assert that the Respondent currently has no rate increase pending before the Commission.  The preliminary objections state that the complaint appears to be against the Respondent’s State Tax Adjustment Surcharge (STAS) at R-2010-2216300.  However, the STAS became effective January 1, 2010, nine months before the Complainant’s filed their complaint, according to the preliminary objections.  

The preliminary objections contend that because of the timing of the complaint and its lack of specificity, the Respondent is uncertain whether the complaint opposes the STAS.  Because the complaint does not state a clear and concise prayer for relief, the Respondent is unable to determine the rate increase that the Complainants object to and is unable to prepare a responsive pleading or assert the appropriate defenses.  The preliminary objections request that the Commission sustain the preliminary objections and order the Complainants to file a more specific pleading. 
By notice dated July 29, 2011, the Commission notified the parties that it had assigned the case to me as motion judge.  The preliminary objections are ready for decision.  For the reasons set forth below, I will grant the preliminary objections.
The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa Code §5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

In this case, the Respondent’s preliminary objections assert insufficient specificity of the complaint pursuant to 52 Pa. Code §5.101(3).  
Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994)  The language contained in 52 Pa. Code §5.101(a)(3) is almost identical to the language in Pa. R.C.P. 1028(a)(3).  The purpose of 52 Pa. Code §5.101(a)(3), like the purpose of Pa. R.C.P. 1028(a)(3), is to insure that an adverse party’s right and ability to answer and defend will not be unduly impaired by a pleader’s vagueness in stating the grounds of the complaint.  Local No. 163, International Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers of America v. Watkins, 207 A.2d 776 (Pa. 1965); Foster v. Peat Marwick Main & Co., 587 A.2d 382 (Pa. Cmwlth. 1991); Paz v. Commonwealth, Dep’t. Of Corrections, 580 A.2d 452 (Pa. Cmwlth. 1990); Green Cab Company v. Hajducho, 50 Pa. PUC 745 (1977).  
The pleader must disclose the material facts sufficient to enable the adverse party to prepare its case.  The pleader should summarize the material facts essential to support its claim.  The pleader should not allege evidence from which the material facts may be inferred.  If the allegations in a complaint contain averments of all of the facts the complainant will need to prove in order to prevail and the allegations in the complaint are sufficiently specific so as to enable the respondent to prepare its defense, the allegations will withstand a preliminary objection challenging their specificity.  Baker v. Rangos, 324 A.2d 498 (Pa. Super. 1974); Landau v. Western Pennsylvania National Bank, 282 A.2d 335 (Pa. 1971); Smith v. Wagner, 588 A.2d 1308 (Case 3) (Pa. Super.1991).
The contents required in a Commission formal complaint are set forth in the Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.22.  The regulation at 52 Pa. Code §5.22(a)(5) requires a clear and concise statement of the act or omission being complained of by the complainant.  The recitation of the facts comprising the act or omission must be sufficiently specific to apprise the respondent of the claim and to permit the respondent to prepare an answer and present a defense or a preliminary objection pursuant to 52 Pa. Code §101.(a)(3) may be sustained.  
In this case, the complaint inadequately informs the Respondent and prevents it from preparing an answer and presenting a defense.  The complaint at paragraph 4A alleges that it opposes the Respondent’s proposed rate increase.  However, on November 8, 2010, when the Complainants filed the complaint, the Respondent did not have a proposed rate increase proceeding pending before the Commission.  

Subsequently on December 20, 2010, more than a month after the Complainants filed their complaint, the Respondent filed a tariff supplement to its STAS with a proposed effective date of January 1, 2011 which the Commission docketed at R-2010-2216300.  By Secretarial Letter dated March 7, 2011, a week after it served the Complainant’s complaint on the Respondent, the Commission approved the tariff supplement docketed at R-2010-2216300.  The Commission closed the case at R-2010-2216300 on March 7, 2011.  Since the Commission closed the case at R-2010-2216300, the Respondent currently does not have a rate increase proceeding pending before the Commission.
Given these circumstances, the Complainants’ complaint is not sufficient to enable the Respondent to prepare its case.  The allegation in the complaint that the Complainants oppose the Respondent’s proposed rate increase renders the complaint so vague as to prevent the Respondent from preparing its case.  The complaint currently does not set forth with any specificity what proposed rate increase the Complainants oppose.  If the Complaints oppose the STAS or some other existing rate, they should amend their complaint to state that fact.  In that event, their complaint would be against an existing rate or tariff pursuant to 66 Pa. C.S. §1309, not a complaint against a proposed rate pursuant to 66 Pa. C. S. §1308.  Since the complaint does not provide a description of the rate complained of, one of the facts the Complainants will need to prove in order to prevail is missing.  Therefore, the allegations in the complaint are insufficient to allow the Respondent to prepare its case.  
I will grant the preliminary objection and direct the Complainants to file an amended complaint.  If the Complainants fail to file an amended complaint within twenty (20) days of the date of this order, their complaint will be dismissed with prejudice for failure to comply with this order.  I will enter the following order.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the preliminary objections filed by Pennsylvania Electric Company at Docket No. C-2011-2227715 are granted.


2.
That William E. Rovder and Barbara A. Rovder shall file and serve an amended complaint with the Pennsylvania Public Utility Commission within twenty (20) days from the date of this order.
3.
That failure to file and serve an amended complaint in compliance with this order shall result in dismissal of the pending complaint, with prejudice, without further action of the Commission.
4.
That upon timely filing and service of an amended complaint by William E. Rovder and Barbara A. Rovder, Pennsylvania Electric Company shall timely file and serve a responsive pleading.
Date:
August 3, 2011



_______________________



David A. Salapa



Administrative Law Judge

C-2011-2227715 - WILLIAM E & BARBARA A ROVDER v. PENELEC

WILLIAM ROVDER

600 DECKER AVENUE

JOHNSTOWN PA  15906-1203

814-410-2678

BRIDGID M GOOD ESQUIRE

BUCHANAN INGERSOLL & ROONEY

SUITE 210

1150 BERKSHIRE BOULEVARD

WYOMISSING PA  19610-1208

610-372-4761

LAUREN M LEPKOSKI ESQUIRE

BUCHANAN INGERSOLL & ROONEY PC

17 NORTH SECOND STREET 15TH FLOOR

HARRISBURG PA  17101-1503

717-237-4800

2

