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On September 16, 2010, Blair Christian Academy (Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (Respondent or PECO) with the Pennsylvania Public Utility Commission (Commission), alleging that there is a reliability, safety or quality problem with its electric service.  Complainant averred that its facility was not receiving the proper amount of voltage to run the electric equipment located in the building.  More specifically, Complainant alleges that due to voltage problems, its air conditioner compressor was burned out multiple times, and that around the same time Complainant experienced flickering lights and trouble with its elevator and phone system.  Complainant further averred that despite having struggled with electrical issues for over a year and having expended over $14,000 to address those issues, Complainant still does not have a working air conditioning unit and is very concerned for the safety of its students, staff, and parents.  As relief, Complainant requests “reimbursement for the damaged equipment due to the unreliability and quality of [its] utility service.”  Complaint ¶ 5.

On October 8, 2010, Respondent filed an Answer with New Matter addressing the material allegations of the Complaint.  Also on October 8, 2010, Respondent filed a Preliminary Objection seeking to dismiss Blair Christian Academy’s request for damages, pursuant to 52 Pa. Code § 5.101 (a)(1), because the Commission lacks power to award monetary damages. 

Complainant did not answer Respondent’s New Matter or its Preliminary Objection.

On January 6, 2011, the matter was assigned to the undersigned Administrative Law Judge (ALJ).  Also on January 6, 2011, the Commission issued a Hearing Notice notifying the parties that an initial hearing was scheduled for Monday, March 7, 2011, at 10:00 a.m.  

On February 1, 2011, I issued an Order granting PECO’s Preliminary Objection and dismissing that portion of Blair Christian Academy’s Complaint concerning monetary damages.  

A Prehearing Order was issued on February 15, 2011, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  

The hearing convened as scheduled on March 7, 2011.  Roslyn D. Norris, Esq. represented Blair Christian Academy, and presented the testimony of Dr. Karen Jenkins, Executive Administrator for Complainant.  Complainant sponsored no exhibits.  Michael A. Gruin, Esq., represented the Respondent, and presented the testimony of James Borick, who is a power quality technician for Respondent in the Philadelphia region, and Charles Thomas, who is a regulatory assessor for PECO.  Respondent also sponsored seven (7) exhibits, all of which were admitted into the record.  

During cross-examination, Complainant’s attorney asked two-on-the-record questions to PECO’s witnesses.  PECO requested and was granted additional time to submit its answers to Complainant’s questions as late-filed exhibits.  On March 18, 2011, PECO submitted a summary of its investigation based on the two questions posited by Complainant.
  According to my instructions at the evidentiary hearing, Complainant had ten days to file written objections to PECO’s late-filed Exhibit 8.  On March 31, 2011, Complainant submitted a letter purporting “to clarify the purpose of the questions asked in the above referenced matter and address (sic) by PECO’s attorney in the letter dated March 18, 2011.”  By letter dated April 4, 2011, PECO requested that Complainant’s March 31 letter be excluded from the record in this matter.  In the alternative, if Complainant’s letter was admitted into the record, PECO submitted that the letter be treated as a brief, and that PECO be provided the opportunity to submit a Reply Brief to respond to Complainant’s argument and characterizations of the record.

Upon review of documents submitted by Complainant on March 31, 2011, and by Respondent on March 18, 2011, and April 4, 2011, I agree with Respondent that Complainant has used the opportunity to object to PECO’s data responses as a vehicle to modify its Complaint, supplement its testimony and introduce new evidence and arguments.  Instead of objecting to PECO’s responses, Complainant’s letter of March 31, 2011, elaborates on testimony provided at the hearing and supplements the Complainant’s evidence with hearsay statements.  The letter also contains several new arguments as well as characterizations of evidence in the record.  Complainant’s objections against PECO’s late-filed Exhibit 8 will be denied in the ordering paragraphs below.

The record closed upon receipt of PECO’s letter of April 4, 2011.  It consists of a transcript of 99 pages from the evidentiary hearing on March 7, 2011, PECO’s Exhibits 1-7, and PECO’s late-filed Exhibit 8.  

FINDINGS OF FACT
1.
Complainant is Blair Christian Academy, which receives electric service at 212-220 W. Upsal Street, Philadelphia, PA 19119.

2.
Respondent is PECO Energy Company.

3.
Complainant first established electric service at its current address in 1992.  TR. 19, 71.

4.
Complainant’s campus consists of three buildings, which Complainant was renting until 2000 when Complainant purchased these buildings from their original owner.  TR. 20.

5.
Before closing on the sale in 2000, the original owner replaced and/or upgraded the air conditioning unit serving Complainant’s facilities.  TR. 20-21.

6.
On July 2009, Complainant’s air conditioning unit and elevators stopped working.  Complainant replaced the burned out compressor of the air conditioning unit with a new one, which also burned out in a period of two weeks.  TR. 7.

7.
The manufacturing company deemed the burning out of the new compressor in August of 2009 to be the result of a manufacturing defect and replaced the unit.  TR. 7.

8.
Once the new compressor was installed the air conditioning unit resumed cooling Complainant’s facilities, but it was not functioning the way it did prior to July of 2009.  TR. 7-8.

9.
When Complainant tried to use the air conditioning unit in 2010, it failed to turn on.  TR. 8.

10.
In 2010, Complainant began experiencing problems with their telephone system.  Complainant also experienced flickering lights periodically throughout the day.  Id. 

11.
In July of 2010, Complainant hired an electrician to change Complainant’s transformer.  TR. 8, 48-49, 51-53.
12.
In 2010, Complainant also added new wiring in order to facilitate the use of computers throughout its facility.  TR. 22.

13.
Complainant did not inform PECO of any upgrades or additions to its consumption or load that took place between 2003 and the present day.  TR. 55, 84.

14.
Complainant continued to experience flickering lights after the new transformer was installed.  TR. 8.
15.
On July 14, 2010, Dr. Jenkins, contacted PECO regarding power quality questions and issues.  TR. 10, 70, 71.

16.
A PECO representative arrived at Complainant’s site at approximately 8:30 p.m. on July 14, 2010.  The technician found nothing amiss during the investigation, but because of limited visibility and the fact that the Complainant was closed at the time of the visit, Respondent informed Complainant that they would return the next morning for further investigation.  TR. 10, 71.  

17.
PECO representatives returned to Complainant’s site on July 15, 2010, at 8 o’clock in the morning, but were unable to locate the problem.  Id.
18.
Dr. Jenkins contacted PECO again on July 16, 2010, and the PECO technician who arrived on the premises at 4:30 in the afternoon was unable to identify any quality of service problem.  TR. 11, 71.

19.
Complainant contacted PECO on the 18th, 19th, and 20th of July 2010.  On July 19, 2010, Complainant was informed that PECO representatives would be visiting Complainant’s premises to investigate quality of service.  On July 20, 2010, PECO informed Dr. Jenkins that its quality service department was working on the case.  TR. 11, 71-72.

20.
PECO provides Complainant with electricity through three-phase service.  The three-phase power goes into a three-phase PECO transformer located on Complainant’s property.  The three-phase transformer produces 120 volts on one leg, 120 volts on the second leg, and 208 volts on the third leg.  TR. 28.

21.
 The 208 leg, a.k.a. the high leg, is taken into another smaller transformer, known as an auto transformer, produces two 120-volt legs and which is also owned by PECO.  Id. 

22.
The electricity goes into Complainant’s facility as two-phase service; one phase producing 120, 120, 240; and the second phase producing the same 120, 120, 240.  TR. 29, 52.

23.
Complainant runs all of its equipment on the two-phase service, except the air compressor, which requires three-phase service.  TR. 29, 51-52, 58-50.

24.
Most heating, ventilating and air conditioning (HVAC) systems run on three-phase power because it is the most efficient way to run them.  TR. 52.
25.
In order to provide the compressor with three-phase service, another auto transformer is used to convert the two-phase inputs back into three-phase, 120, 120, 208. 
This auto transformer, or internal converter, is owned by Complainant.  It is not PECO equipment nor was it installed by PECO.  TR. 29, 51-53.

26.
On July 29, 2010, PECO’s power quality technician, James Borick, tested Complainant’s equipment at the service connection using a volt meter.  The voltage reading for the first phase was 121, 121, 242, and on the second phase was 120, 121, 241.  TR. 11, 27, 30.

27.
Mr. Borick installed two sets of recording volt meters in the current transformers cabinets to record voltage from July 29, 2010 to August 3, 2010.  TR. 30-31.

28.
A volt meter records fluctuations in voltage as well as the amount of current used in the facility.  TR. 31. 21.


29.
The highest voltage recorded during the period of July 29-August 3, 2010, was 126.2 volts for one of the polarities and 126.7 volts for the other polarity.  During the same time, the lowest voltage recorded was 115.2 volts on one polarity and 115.5 volts on the second polarity.  TR. 34; PECO Exhibit 1.

30.
Commission regulation allows electric distributors like Respondent a +/- 10% variation in voltage   TR. 30.

31.
Mr. Borick orally informed Dr. Jenkins of the results of the volt meter readings and of his conclusion that PECO’s voltage and current were within allowable range.

TR. 35, 67.

32.
On August 3, 2010, the situation at Complainant’s facility remained unchanged.  The elevator and the air conditioning unit were still not working and the lights were still flickering.  TR. 11, 16.

 33.
Mr. Borick returned to Complainant’s premises on August 17, 2010, upon request of the Complainant and set up a voltage recorder on PECO’s three-phase transformer to see what voltage was coming in.  TR. 36. 

34.
On August 27, 2010, Mr. Borick reviewed the information from the voltage recorder and found the readings to be within the range of allowable voltage.  TR. 36. 

35.
During his visits to Complainant’s facility, Mr. Borick noticed that the air conditioning unit serving Complainant was a 30-ton unit.  TR. 37.

36.
Mr. Borick took the specification of the air conditioning unit from the manufacturer’s panel located on the unit and gave them to a PECO system engineer to calculate the load used by the unit.  TR. 37, 80.
37.
PECO’s representatives visited Complainant’s premises again and scheduled a time to install a new transformer.  Because the electricity needed to be turned off completely for the installation, Complainant requested that the work be scheduled for the last Saturday
 of August 2010.  TR. 14-16.

38.
Based on the information gathered during Mr. Borick’s visits, PECO upgraded its transformers serving Complainant to ensure that it was supplying adequate voltage to Complainant.  TR. 37-38, 66.

39.
PECO replaced the existing 75 KVA three-phase transformer with a 150 KVA three-phase transformer, and upgraded the 25 KVA auto transformer to a 50 KVA auto transformer.  TR. 39; PECO Exhibit 2. 

40.
No written report was provided to the Complainant upon completion of PECO’s upgrade of its transformers.  TR. 44, PECO late-filed Exhibit 8.

41.
The customer and its electrical contractor decide on the most efficient way for the service to be configured.  TR. 61, 64.

42.
With the new PECO transformers installed, Complainant’s elevator was still not working and neither was the air conditioning unit which requires a new compressor to replace the burned out one.  The flickering lights are fixed and so is the problem with the telephone system.  TR. 23.

43.
PECO requires customers to inform the Company whenever they install additional electrical equipment or load-consuming devices.  TR. 72-74; PECO Exhibits 5, 6. 

44.
PECO has in place a process that allows customers or their private electrical contractors to inform PECO about new installations and new devices.  TR. 75.

DISCUSSION

In its formal Complaint, Blair Christian alleges that there is a reliability, safety or quality problem with its electric service.  More specifically, Complainant averred that its facility was not receiving the proper amount of voltage to run the electric equipment located in the building.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Complainant claims that PECO provided Blair Christian Academy with poor power quality which was responsible for repeated burning out of its air compressor, the breaking down of its elevator and the malfunctioning of its telephone system and lights.  PECO conducted voltage monitoring of the two-phase service going into Complainant’s facilities.
  The highest voltage recorded on the two-phase system during the period July 29-August 3, 2010, was 126.2 volts for one of the polarities and 126.7 volts for the other polarity.  During the same time, the lowest voltage recorded was 115.2 volts on one polarity and 115.5 volts on the second polarity.  Commission regulation allows electric distributors like Respondent a +/- 10% variation in voltage.  Section 57.14(c) of Title 52 of the Pennsylvania Code states:

(c) Allowable voltage variation (primarily power). For service rendered primarily for power purposes, the allowable variation in voltage measured at the service terminals of the customer may not exceed, for a longer period than 1 minute in each instance, 10% above or below the standard nominal service voltage during normal system operation.

52 Pa. Code § 57.14(c).   Therefore, the Company voltage monitoring conducted in the period July 29-August 3, 2010, found the voltage readings to be within the range of allowable voltage.  

Complainant argued that PECO’s replacement of the existing 75 KVA three-phase transformer with a 150 KVA three-phase transformer, and upgrade of the 25 KVA auto transformer to a 50 KVA auto transformer on August 28, 2010, was indicative of the inadequate service that PECO had provided Complainant up to that point.  PECO admitted that it upgraded its transformers to ensure that it was supplying adequate voltage to Complainant.

However, it is the duty of the customer and/or its private electrical contractor to inform PECO whenever they install additional electrical equipment or load-consuming devices.  PECO’s Electric Tariff, Rules 13.5-13.7 state:

13.5 ADDITIONAL LOAD. The service connection, transformers, meters and equipment supplied by the Company for each customer, have definite capacity, and no additions to the equipment or load connected thereto will be allowed except by consent of the Company.

13.6 CHANGE OF INSTALLATION. The customer shall give immediate written notice to the Company of any proposed increase or decrease in, or change of purpose or location of, the installation.

13.7 FAILURE TO GIVE NOTICE. Failure to give notice of additions or changes in load or location shall render the customer liable for any damage to the meters or their auxiliary apparatus, or the transformers, or wires, of the Company, caused by the additional or changed installation.
PECO Tariff Electric Pa. P.U.C. No. 4, Original Page 21. 

PECO’s records only go back to 2003, but during this eight-year period of time, Respondent had no record of Complainant reporting any additions or changes in load or location.  Complainant testified that, except for installing new wiring to facilitate the use of its computers, it had not added any new electrical equipment to its facilities.  According to Complainant the last upgraded electrical equipment in its property was the air conditioning unit itself, which was installed in the year 2000, before Blair Christian Academy finalized the purchase of the facilities from the original owner.  Dr. Jenkins could provide no information as to whether or not the previous owner had informed PECO of the installation of the upgraded cooling unit.  Absent from her testimony is also an affirmative statement that the two compressors that replaced the one that burned out in July of 2009 had the same characteristics as the original one and no differences that would warrant notifying PECO.  Even more telling is the fact that in July of 2010 Complainant replaced and/or upgraded its own auto transformer and failed to notify PECO. 

PECO upgraded its transformers to ensure that it was supplying adequate voltage to Complainant after Mr. Borick “discovered” the 30-ton air conditioning unit on Complainant’s roof.  Although the air conditioning unit and the elevator were not working at the time, PECO’s system engineer factored their specifications in when deciding to replace its existing transformers. 

I conclude that the Company was providing Complainant with adequate power quality service during the period in question, and that Complainant has failed to carry the burden of proof with regard to its claim that low voltage in PECO’s service was responsible for the electrical problems Complainant was experiencing in the period of July 2009-August 2010.

During the hearing, Complainant argued that PECO failed to identify and address the cause of Complainant’s electrical problems in a timely manner.  Despite the fact that Complainant’s first compressor burned out in July of 2009, PECO’s first record of Complainant calling regarding a power quality issue was on July 14, 2010.  A PECO representative arrived at Complainant’s site on the same day, albeit late in the evening, and found nothing amiss with PECO’s facilities and service.  In order to ensure better visibility and to investigate Complainant’s problem during its operating hours, PECO representatives returned to Complainant’s premises first thing the next morning.  Despite further investigation, PECO representatives again were unable to locate the problem.  Dr. Jenkins contacted PECO again on July 16, 2010, and the PECO technician who arrived on the premises, at 4:30 in the afternoon, was unable to identify any power quality problem with the service.  Complainant contacted PECO on the 18th, 19th, and 20th of July 2010.  On July 19, 2010, PECO informed Complainant that its representatives would be visiting Complainant’s premises to investigate power quality.  On July 20, 2010, PECO informed Dr. Jenkins that its quality service department was working on the case.  Mr. Borick visited Complainant’s facilities on July 29, August 3, August 17, and August 26, 2010, in order to monitor and collect recorded data on service voltage.  It was during one of these visits that he noticed the 30-ton cooling unit serving the Complainant’s premises and reported its specifications to a PECO system engineer, who then calculated the load used by the unit.  After consulting with Dr. Jenkins on the best time to perform the necessary work, PECO’s representatives returned to the site on August 28, 2010, to install the new transformers.  

Upon review of the above, I find that PECO’s efforts to respond to Dr. Jenkins’ calls, investigate the problem and identify its source were reasonable and timely.  I conclude that Complainant failed to carry its burden of proving that PECO provided it with inadequate service by failing to identify and address the cause of Complainant’s electrical problems in a timely manner.  

Next, Complainant claimed that PECO’s service was inadequate because it failed to report to Complainant, in writing, the results of its investigation.  PECO admitted that no written report was provided to Complainant as to the outcome of its investigation once the work was completed on August 28, 2010, however, it also pointed out the numerous oral communications and reports that it had with the Complainant in July-August 2010.  Mr. Borick testified for Respondent that he informed Dr. Jenkins orally of the results of voltage monitoring.  Dr. Jenkins also testified that PECO informed her of its intention to replace its transformers and together they set a date when the work would be performed.  

PECO is required by law to provide the Complainant with adequate and reasonable service with respect to its electric service.  66 Pa. C.S.A. § 1501.  However, there is no Commission statute, regulation or order that requires PECO to issue a written report of the outcome of the investigation when oral reports have already been made to the customer, or that imposes a duty upon PECO to report to its customers in writing once an upgrade has been completed.  Upon review of its actions, I find Respondent’s oral updates and reports to Complainant reasonable and adequate, and written notification to the Complainant of the completion of the upgrades unnecessary.

Finally, Complainant argues that PECO failed to instruct Complainant on the best and most efficient way to configure service inside its facilities before and/or after August 2010.  Mr. Borick explained that telling Complainant whether it should use three-phase versus two-phase power in its facilities was outside the scope of his investigation conducted in July-August 2010.  It is up to the customer and its electrical contractor to choose the most efficient way for the service to be configured within Complainant’s property.  I conclude that PECO had no duty to instruct the Complainant as claimed.  Therefore, I find that Complainant has failed to carry the burden of proving that PECO has provided it with less than reasonable and adequate service.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2.
Complainant had the burden of proof.

3.
Complainant failed to meet its burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order. 

ORDER



THEREFORE,



IT IS ORDERED: 



1.
That the formal Complaint of Blair Christian Academy against PECO Energy Company at Docket No. F-2010-2200114 is dismissed with prejudice in its entirety.

2.
That the Secretary’s Bureau shall mark this matter closed.

Date: July 18, 2011


















Eranda Vero







Administrative Law Judge
	� 	The undersigned has marked PECO’s summary of its investigation dated March 18, 2011, as PECO late-filed Exhibit 8.


	� 	The last Saturday of August 2010 was August 28, 2010.


	� 	Although the electricity comes to Complainant’s property as three-phase power, through the use of a transformer and an auto transformer, PECO provides electric service to Complainant in the form of two-phase power alone.  Complainant runs all of its equipment on two-phase power, with the exception of its air conditioning unit, which requires three-phase power and for which Complainant uses its own auto transformer or internal converter.
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