BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Guntram Weissenberger, et al.			:
							:
	v.						:	Docket No. C-2010-2182281
							:
PECO Energy Company				:



ORDER 


HISTORY
		
		A detailed History of this proceeding was recited in the Order of July 8, 2011, and is incorporated herein by reference.	That Order directed Guntram Weissenberger, Panonia Associates, L.P. and 27 Summit Trace, LLC (Complainants or the Westover Companies) to file a Second Amended Complaint in this case within thirty (30) days, i.e. August 8, 2011, and directed that this matter be set for hearing.  The July 8, 2011 Order also required that the Second Amended Complaint state, with specificity, which tariff or rates PECO should have applied to the Complainants, any relevant information or discussion regarding the periodicity of PECO billing, and, most importantly, how PECO’s billing and notifications violated a specific tariff, rule or rate.  	

		On August 8, 2011, the Complainants did not file a Second Amended Complaint.  Instead, the Complainants filed a Letter/Petition asking that I amend the Order of July 8, 2011, to allow the Complainants an additional thirty (30) days in which to file their Second Amended Complaint.  The basis for the Complainant’s request is the filing of a Praecipe in the Delaware County Court of Common Pleas by the Complainants on August 5, 2011, seeking to discontinue Count VII of their civil complaint before that Court.  Count VII is a claim for breach of contract that alleges, generally, that PECO improperly charged the Complainants for utility service.  

		The Complainants advance as a justification for their request the following rationale:

Given that Count VII is the basis for which the instant complaint is predicated, Complainants believe additional time is warranted to see what action the Court of Common Pleas takes with respect to the Praecipe and to determine how that action will impact the ability of the present complaint to move forward.

		On August 8, 2011, PECO Energy Company (PECO) filed an Answer to the Letter/Petition by e-mail.  PECO objects to the requested extension of time for several reasons:

The only reason that Complainants could have for filing the civil court Preacipe to Dismiss without prejudice, without making a parallel filing at the PUC asking for their PUC complaint to be dismissed with prejudice, is that Complainants still intend to keep alive liability issues to argue in some future forum.  

Moreover, if the Court of Common Pleas then for some reason allows Count VII to be withdrawn without prejudice – and that clearly is what Complainants have requested -- then Complainants will undoubtedly consider themselves at liberty to argue liability issues in some future civil litigation or PUC litigation.  For example, since Complainants have exhibited no intention to pay the disputed amounts, PECO will need to pursue a collection action in civil court in the Court of Common Pleas of Delaware County.  Complainants clearly wish to argue, in that proceeding, that there has never been a binding determination with respect to the Count VII claims so that they may argue those claims in that civil proceeding.   Moreover, the 4-year limitation period has not expired for some of the charges in question here, so if the complaints are withdrawn without prejudice, the Complainants can simply file a new complaint, in either civil court or the PUC, making the very arguments that they have refused to make in this docket, despite being ordered to do so.  (emphasis in original)

In sum, PECO argues that to allow the Complainants further time is to invite the very circularity of litigation that I inveighed against in the Order of July 8, 2011.

		In a subsequent e-mail on August 8, 2011, PECO contends that the Complainant’s request does not accurately represent the workings of the Delaware County Court of Common Pleas:

The praecipe is already listed on the docket.  On its face, it was not forwarded to a judge and, according to the Office of Judicial Support, it will not be forwarded to a judge.  In other words, the praecipe itself halts the civil action on Count VII without any “action” by the Court of Common Pleas.

It appears that we are being asked to wait 30 days for nothing.


CONCLUSIONS OF LAW


		1. 	The Commission has jurisdiction over the parties in this proceeding.  66 Pa. C.S. § 701.

		2.	As the party seeking affirmative relief from the Commission, the Complainants bears the burden of proof.  66 Pa. C.S. § 332(a).

		3.	Under the Commission’s procedural rules, a presiding officer has the authority, as specified under the Public Utility Code, to regulate the course of a proceeding.  52 Pa. Code § 5.483(a).

		4.	A presiding officer may, for good cause, extend the time for an act required or allowed, or, if after the expiration of the period, may do so where reasonable grounds are shown for the failure to act.  52 Pa. Code § 1.15(a)(1)

DISCUSSION
		
		The nature of the request for an extension of time in which to file a Second Amended Complaint in this case and, most especially, the timing of that request submitted by the Complainants is troubling.  The Order of July 8, 2011 required that the Second Amended Complaint be filed today, August 8, 2011.  Clearly, that is not going to happen.  For its part, PECO all but accuses the Complainants—and Complainants’ counsel—of a disturbing level of gamesmanship.

		Even taking the request in its best possible light, that there is “something” that the Court of Common Pleas might do that would resolve the Complaint before the Commission, it is manifestly unclear just what that “something,” might be.  PECO argues that the effect of the Complainants’ latest filing with the Court of Common Pleas and request for another thirty days in which to file a Second Amended Complaint -- if granted-- creates a stand-off in this case.

		I agree.

		The Complainants have failed to show good cause for their request.  Regardless of what the Delaware County Court of Common Pleas may or may not do with respect to Count VII of the Complainants’ civil complaint, the fact is that the Complainants filed a formal, administrative Complaint before the Commission.  The Complainants previously moved to withdraw that Complaint without prejudice, and that request was denied by the Order of July 8, 2011, which also directed that this matter was to move forward to hearing.  Nothing in the Complainants’ Letter/Petition filed today changes the requirements of the July 8, 2011 Order or its underlying rationale.  

		Indeed, if the praecipe filed with the Court of Common Pleas is seen as the discontinuation of Count VII in that forum, then it makes it all the more likely that the claim will be pursued in this forum at some point because there has been absolutely no showing that the underlying controversy with respect to PECO’s unpaid charges has been addressed in any way.

		The Complainants’ have failed to show good cause for their request for a thirty day extension of time, and that request will be denied.  As I had expected that the Complainants would comply with the Order of July 8, 2011, no consequence was laid out for failure to do so.  I also note that PECO, in its Answer, today, asked that “the PUC process continue,” as opposed to demanding the immediate dismissal of the Complaint with prejudice for failure to prosecute, so that measure will not be taken, today.  However, the Complainants are warned that further delay in this matter will not be tolerated.

		 THEREFORE,

		IT IS ORDERED:


		1.	That the August 8, 2011 Letter/Petition requesting a thirty day extension of time in which to file a Second Amended Answer filed by the Complainants, Guntram Weissenberger, Panonia Associates, L.P. and 27 Summit Trace, LLC, is denied.

		2.	That the Complainants have seven (7) days from the date of issuance of this Order to file with the Secretary of the Commission and serve on PECO a Second Amended Complaint which states, with specificity, which tariff or rates PECO should have applied to the Complainants, any relevant information or discussion regarding the periodicity of PECO billing, and, most importantly, how PECO’s billing and notifications violated a specific tariff, rule or rate.

		3.	That if the Complainants’ fail to comply with the terms of this Order, their Complaint filed at Docket No. C-2010-2182281 will be dismissed with prejudice for failure to prosecute. 

		

Date:	August 8, 2011				_____________________________
							Dennis J. Buckley
								Administrative Law Judge
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