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Philadelphia Gas Works


OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are the Exceptions filed by Shira Meng, on behalf of Master Holding, LP[footnoteRef:1] (Complainant) on April 11, 2011, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued herein on March 23, 2011.  Also before the Commission are the Reply Exceptions filed on April 21, 2011, by Philadelphia Gas Works (PGW or Respondent).[footnoteRef:2] [1: 	    	The Formal Complaint filed in this case states that the Complainant is “Shira Meng Master Holding LP.”  Until the Initial Decision, all the documents filed in this case bear the caption “Shira Meng Master Holding LP v. Philadelphia Gas Works.”  The Initial Decision bears the caption “Shira Meng and Master Holding LP v. Philadelphia Gas Works” (emphasis added).  Nevertheless, the ALJ treated Master Holding, LP as the sole complainant in this case.  We concur.  Shira Meng is the President of Master Holding LP.  We see no basis for Shira Meng to maintain the instant complaint in an individual capacity.]  [2: 	  	The Complainant also filed a “Reply” to the Respondent’s Reply Exceptions.  Since our Regulations do not provide for the filing of such a document, it will not be considered herein.] 


History of the Proceeding

On or about November 30, 2010, the Complainant filed a Formal Complaint with the Commission against PGW alleging that it improperly filed a lien[footnoteRef:3] against one of Complainant’s realty holdings (the Premises).  The Complaint requested that the Commission order PGW to remove the lien. [3: 		“A lien is a charge on property, either real or personal, for the payment or discharge of a particular debt or duty in priority to the general debts or duties of the owner. It encumbers property to secure payment or performance of a debt, duty or other obligation. Liens fall into three categories: common law liens, equitable liens and statutory liens.” London Towne Homeowners Ass’n v. Karr, 866 A.2d 447, 451 (Pa. Cmwlth. 2004).
] 


On or about December 20, 2010, PGW filed an Answer denying the material allegations of the Complaint.  PGW did not deny that a lien had been filed against the Premises for the collection of the unpaid debt of the Complainant’s tenant, pursuant to the Municipal Claim and Tax Lien Law, 53 P.S. § 7101, et seq. (Municipal Lien Act).  On that same date, PGW also filed Preliminary Objections and Motion to Strike Impertinent Matter (Preliminary Objections), stating that its actions were legal and justified and that the Commission is without jurisdiction to decide matters involving the imposition of municipal liens.

The Complainant did not file a response to the Preliminary Objections, which were thereupon assigned to ALJ Jandebeur for a ruling.

		In her Initial Decision, issued on March 23, 2011, ALJ Jandebeur recommended that the Preliminary Objections filed by PGW be sustained and that the Complaint be dismissed.  I.D. at 12.  Exceptions and Reply Exceptions were filed as above noted.

Discussion

Background

This case is another in a series of recent cases in which the complaining party is requesting that the Commission order the City of Philadelphia (City) to remove a municipal lien it has placed on a property for unpaid gas service rendered by PGW.[footnoteRef:4]  These cases are not about PGW’s bills or billing practices.  What the Complainant is contesting is the municipal lien filed against the Premises by the City. [4: 		A list of some of these cases is included and discussed later in this Opinion and Order.] 


Lack of Attorney Representation

Shira Meng, President of Master Holding, LP, filed the Exceptions herein.  We note that this proceeding has reached the Exceptions stage without the participation and assistance of an attorney representing the Complainant, which is a partnership.  Commission regulations require a partnership to be represented by counsel in an adversarial proceeding.  52 Pa. Code §§ 1.21(b) and 1.8 (defining a “person” as including a partnership).  This issue should have been recognized at an earlier stage of the proceeding.

In its Reply Exceptions, PGW argues that, pursuant to 52 Pa. Code § 1.21 and the Commission’s decision in Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Order entered February 4, 2010) (Cars R Us), the Commission should not consider the Complainant’s Exceptions.  PGW points out that, in Cars R Us, the Commission held that while corporate officers are permitted to file formal complaints or applications on behalf of the corporation, the Commission’s Regulations state that corporations (and partnerships) must be represented by licensed attorneys in adversarial proceedings.  PGW avers that, since the Complainant herein failed to comply with the Commission’s Regulations, the Exceptions should not be considered by the Commission.  PGW R. Exc. at 2. 

Accordingly, we must now address the question of whether the Complainant violated our Regulations requiring a corporation or a partnership to be represented by an attorney in an adversarial Commission proceeding.  In New Fizon Catering, Inc. v. PECO Energy Company, Docket Nos. C-2008-2065498 and 
C-2008-2079076 (Order entered June 24, 2009) at 7-8, we stated:

The simple filing of a formal complaint does not automatically trigger an adversarial proceeding because, until the answer is filed, it is not known whether the formal complaint will be contested.  Furthermore, formal complaints may be and often are satisfied by the respondent, under the procedures outlined in 52 Pa. Code § 5.24, or via a mediation process.

It is when a proceeding is adversarial that attorney representation may be an issue.  In her concurring statement to a 1995 Commission Order, Commissioner Crutchfield explained the Commission’s obligation to require attorneys in adversarial proceedings for parties other than individuals proceeding pro se:

In Pennsylvania, the Supreme Court is responsible for regulating the practice of law, and this Commission is bound by the Supreme Court’s rules.  The only persons authorized to practice law in Pennsylvania are as follows: (1) persons fully admitted to the Pennsylvania bar; (2) persons admitted pro hac vice under Rule 301; and (3) persons qualified as certified legal interns under Rule 321.  The Pennsylvania Supreme Court in Shorz v. Farrell, 327 Pa. 81, 193 A.20 (1937), held that if the nature of an administrative hearing is to determine questions of fact or interpretation of administrative law, then the hearing is of a judicial character.  Any participation in such a hearing constitutes the practice of law.  Accordingly it would be unlawful to allow nonattorney representation in adversarial proceedings before the Commission.  

James and Judith Simon v. Franklin Water Company, Docket No. C-00956589 (Order entered January 29, 1996).  

In the instant case, there can be no question that the proceedings are adversarial.  An Answer and Preliminary Objections were filed, and PGW continues to actively contest the Complaint. 

In Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Order entered February 4, 2010), we refused to consider Exceptions that were filed by a corporate officer on behalf of the corporation.  Similarly, we shall refuse to consider the Exceptions filed in the instant case.  

We shall adopt the decision of the ALJ in this proceeding.  The Commission has repeatedly recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  Cornelia Strowder v. Philadelphia Gas Works, 2002 WL 32069511 (2002); Debra Williams Lawrence v. Philadelphia Gas Works, Docket No. C-20066672 (Order entered January 22, 2007); Tina L. Francis-Young v. Philadelphia Gas Works, Docket No. C-2008-2029672 (Order entered February 23, 2009); Dung Phat, LLC v. Philadelphia Gas Works, Docket No.    C-2009-2135667 (Order entered January 13, 2010); David Golan v. Philadelphia Gas Works, Docket No. C-2009-2138115 (Order entered February 4, 2010); 2020 West Passyunk Avenue Inc. v. Philadelphia Gas Works, Docket No. C-2009-2138727 (Order entered February 4, 2010); Jean Charles v. Philadelphia Gas Works, Docket No. 
C-2009-2138638 (Order entered February 5, 2010).  I.D. at 6-7. Complainant’s relief, if any, must be obtained under the procedures established by the Municipal Claim and Tax Lien Law.  Since the Commission lacks subject matter jurisdiction over the Complaint, the Complaint will be dismissed.

Conclusion

We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision and the Complainant’s Exceptions, as well as the Respondent’s Reply Exceptions.  Premised upon our review of the record, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Shira Meng on behalf of Master Holding, LP, on April 11, 2011, to the Initial Decision of Administrative Law Judge Ember S. Jandebeur, are denied.

2.	That the Initial Decision of Administrative Law Judge 
Ember S. Jandebeur, issued on March 23, 2011, herein is adopted.

3.	That the Preliminary Objection and Motion to Strike Impertinent Matter filed by the Philadelphia Gas Works is sustained.



4.	That the Complaint filed on or about November 30, 2010, by 
Shira Meng, on behalf of Master Holding, LP, against the Philadelphia Gas Works, at Docket No. C-2010-2213316, is dismissed.

5.	That Docket No. C-2010-2213316 is marked closed.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary
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