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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

WALTER PAINTER and DONNA )

PAINTER, on behalf of themselves and all )

others similarly situated, )
) .
) .

y ) FIECE] VED

)

AQUA PENNSYLVANIA, INC,, ) AUG 19 201
) PAPUBLIC

Respondent. ) SECREL;;%\,/TSE BcggﬂEﬂgLSSlON

BRIEF IN OPPOSITION TO RESPONDENT’S
MOTION FOR JUDGMENT ON THE PLEADINGS

TO ADMINISTRATIVE LAW JUDGE
CONRAD A. JOHNSON:

Complainants Walter and Donna Painter, on behalf of themselves and all others similarly
situated, hereby submit this Bricf in Opposition to Respondent’s Motion lor Judgment on the
Pleadings, averring as follows:

I INTRODUCTION

Walter and Donna Painter (“Complainants™) originally brought this action against Aqua
Pennsylvania, Inc. (“Respondent™) in the Court of Common Pleas of Lawrence County, asserting
claims of conversion, breach of contract, and violalion of the Unfair Trade Practices and
Consumer Protection Law (UTPCPL). Specifically, Complainants, whose monthly water billing
cycle does not run in lock-step correspondence with the calendar month,' contend that

Respondents failed to pro-rate increases in the DSIC rate to the portion of the bill lollowing the

! For example, the Complainants’ billing cycle ran from March 2 to April I in one of the bills at
issue. As explained herein, of the thirty one days in that particular billing cycle, thirty fell before
the April 1 effective date of a DSIC rate increase, but Complainants were charged the higher rate

for the entire billing cycle.



effective date ol the increase—the effective dale which was approved by this Commission and
represented to customers such as Complainants. It is Complainants’ position that this failure to
pro-rate constitutes charges in violation of the Tariff, in that Respondent is collecting the
increased rate for portions of Complainants’ billing periods which occur before that increased
rate 1s permitted.

Respondent filed preliminary objections seeking dismissal of the action. In a December
13, 2010 Opinion and Order, the Court of Common Plcas issued a stay of the proceedings and
transferred the case to the Commission for its ruling on certain issues within 1ts jurisdiction,
particularly whether Respondent’s billing practices violate the Commission-approved TarilT.
The Court retained jurisdiction and stated that, in light of the Commission’s evenwal ruling, it
would rule on remaining matters which fell outside the Commission’s statutorily limited
competence. A copy of the Court’s Opinion is attached as Exhibit A.

Pursuant to the Court’s ruling, Complainants filed a Complaint with the Commission,
asserting conversion, breach of contract, UTPCPL, and refund claims. Complainants specifically
allege that Respondent is not authorized to charge them increased rates for parts of bills that fall
belfore the effective dates ol rate increases. Respondent has filed the instant Motion for
Judgment on the Pleadings, claiming that, as a matter of law, Complainants cannot prevail and
that this case should be dismissed because it was permitied to charge increased rates prior to their
“effective” date under a “bills rendered™ billing approach. Respondent bases this position on its
own interpretation of the term “bills rendered” but sets [orth no authoritative definition of that
term.

Underlying Respondent’s billing practices, which it here contends are unassailable as a

matler of law, is a system which is inherently inequitable 10 the rate-payers. Specifically, under



this system, some customers will afways pay more than others (sometimes significantly more)
based on nothing more than the dates their billing cycle begins and ends. This violates Section
1304 of the Public Utility Code, which specifically requires that bills be apportioned in an
equitable manner.

Finally, Respondent bases its Motion for Judgment on the Pleadings on its own selection
of sclf-serving documents. Complainants have not yet had the opportunity to proceed to
discovery and seck other documecnts to demonstrate that Respondent was not permitted to bill lor
increases in the DSIC prior to its cffective date, or that, at the very least, put Respondent’s
documents in context. In short, Respondent has failed to demonstrate that it is entitled to
judgment as a matier of law and Complainants should be permitied (o proceed in this case.
Respondent’s Motion [or Judgment on the Pleadings should be denied.

Il ARGUMENT

A. Respondent’s Motion for Judgment on the Pleadings is actually a
premature motion for summary judgment.

While Respondent has styled its Motion as one requesting judgment on the pleadings, its
reliance on evidence beyond the face of the pleadings themsclves reveals that its Motion is
actually one requesting premature summary judgment. A “motion for judgment on the pleadings

is exclusively limited 10 the pleadings themselves; no other outside material may be considered.”

Giddings v. Tartler, 567 A.2d 766, 767 (Pa.Cmwlth. 1989). The exhibits attached to the

Respondent’s Motion are outside evidence beyond the pleadings and may not be considered. As
Respondent’s argument relies on such evidence, it must fail at this stage of the procecdings.
Consideration of Respondent’s evidence would be appropriate only al the summary judgmenlt

stage, after Complainants have been given an opportunity to take discovery and adduce cvidence
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countering that presented by Respondent. Accordingly, Respondent’s Motion should be denied
as prematurc.

B. There is a genuine issuc of material fact as to whether Respondent

violated its Tariff by charging its customers increased DSIC rates for
the portion of their billing cycle prior to the approved cffective date of
the increasce sct forth in the Tariff.

The Tariff governing Respondent’s billings specifically states that increases in the DSIC
charged to its customers have a definite effective date. Specifically, the Tariff states that the
DSIC is to be updated quarterly with an “Effective Date of Change” set at Apnl 1, July 1.
October 1, and January 1. Respondent specifically advertised DSIC rate increases and their
approved effective dates in the bills that it sent o its customers. [For example. the bill
immediately following the July 1, 2009 DSIC increase stated: “Effective July 1, 2009, the
allowable DSIC charge is 5.00%.” The plain language of both the governing Tarifl and
Respondent’s billing siatements demonstrate that there is a specific effective date for the rae
increases. However, Respondent did not adhere to the effective dates. Iis billing practices
applied the increased rate to those portions of a customer’s bill which occurred before the
effective date. Depending on the billing cycle of the customer, it is possible that the majority (or
nearly all) of the billing period occurred prior 1o the effective date of the increase. Respondent
nevertheless charges the customer the increased rate for the entire period. As such, for those
portions of its customers’ bills for which Respondent charges the increased rate belore the

effective date set forth in the Tariff, Respondent is in violation of Section 1303 of the Public

Utility Code, which requires both that a utility only charge the raltes permitted by the



Commission-approved Tariff and “compute bills under the rate most advantageous to the
patron.”? Respondent failed to adhere to either.

Respondent’s Motion claims that it is permitted, as a matter of law, to charge the
increased rate even for portions of a customer’s bill which occur prior to the effective datc ol a
DSIC rate increase because the DSIC, it claims, 1s permitted on a “bills rendcred” rather than
“services rendered” basis.  Although Respondent has cited to several (self-selected) documents
to support this contention, il has not pointed to a single definition of “bills rendered™ from this
Commission, case law, or the Pennsylvania Code—much less one which supports its contention
that a customer may be billed an increased rate for his entire bill, where oniy a portion, perhaps a
small portion, of the bill arose after the approved cffective date. While Complainants do not
question that the increased DSIC may be collected from customers on the portion of their bill
arising after the effective date, Respondent has not demonstrated that it may collect the increased
rate for portions of the bill prior to the effective date of the increase permitted by the Tariff. To
do so would run counter to the Public Utility Code and the very concept of an “effective date.”™

Respondent first cites to the Commission’s August 22, 1996 Order (attached as Exhibit A

to Respondent’s Briel) which gave Philadelphia Suburban Water Company authorization to

? “No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand
or receive from any person, corporation, or municipal corporation a greater or lesser rate for any
service rendered or to be rendered by such public utility than that specified in the tariffs ol such
public utility applicable thereto. The rates specified in such tariffs shall be the lawful rates of
such public utility until changed, as provided in this part. Any public utility, having more than
one rate applicable (o service rendered 1o a patron, shall, after notice of service conditions,
compute bills under the rate most advantageous to the patron.” 66 Pa.C.S.A. § 1303.



begin imposing a DSIC charge on its customers.? Complainants do not dispute that, pursuaﬁl o
this Order, the Respondent has the right to charge the DSIC and to periodically raise the rate.

Respondent claims that it is authorized to levy the DSIC charge on a “bills rendered” as
opposed to a “services rendered” basis. Neither of these terms are deflined in the Public Ultility
Code, the PUC’s Order or in Respondent’s Tariff. In addition, neither the Order nor the
Commission specifically states that the DSIC is to be levied on a “bills rendered™ basis. Nor
does Respondent’s Tariff even use the phrase “bills rendered.” Nevertheless, Respondent is
requesting this Commission to sign off on a definition of that term which permits it to charge the
increased rate [or the period of the customer’s bill which predates the effective date set forth in
the tariff (even though for some customers that period could very well be nearly an entire
month).

The actual language that Respondent itself represented to its customers in its Tarifl
underscores the fact that the DSIC charge was to be applied only to the proportional period of the
bill that fell on or after the effective date of the rate increase:

DSIC Surcharge Amount: The charge will be expressed as a percentage carried lo

two decimal places and will be applied fo the effective portion of the total

amounts billed (o each customer under the company’s otherwise applicable rates

and charges, excluding amounts billed for public fire protection service and the
State Tax Adjusument Surcharge (STAS).

Aqua Pennsylvania, August 15, 2009 Tariff, p. 20A (emphasis added) (relevant attached hereto
as Exhibit B). Respondent’s Motion for Judgment on the Pleadings omitted citation to this

language from its own Commission-approved tariff, which demonstrates that the charge is to be

7 L is interesting to note that in the Opinion and Order, the Commission expressly states that “To
begin with, the company proposes that the DSIC become effective for service rendered on and
after July 1, 1996.” Opinion and Order, p. 3 (emphasis added). This position undermines
Respondent’s contention that the charge is levied on simply the total amount of any bill issued
after the effective date of the rate increase, regardless of whether the charges on such bill are for
a period of time prior to the PUC-approved effective date of the rate increase.



applied to the effective portion of the bill, not the entire bill. Presuming that it intended the
phrase “effective portion™ to have significance and not just be surplusage, Respondent’s factual
argument [ails under the language of its own Tariff, which the Commission approved and which
the Complainants do not challenge (and, indeed, 1ake for granicd).

Further, that Respondent’s Tari{f contemplates that customers will not be required 10 pay
an increased rate for their entire billing period where the rate was only in elfect for a portion of
the period is manifest in the language of the Tarilf itsell. For example, the Tarniff specifically
provides for the pro-rating o[ bills in the case of rate increases:

Pro-ration of Basc Rates on Customers® Bills. During a period of changes to base

rates, billing of base rates for metered Customers involves proration of the

different base rates based on days of invoicc. The consumption for the entire

period is divided by the number of service days to develop an average

consumption per day for purposes of bifurcating the consumption at the old rate
and at the new rate.

Aqua Pennsylvania, August 15, 2009 Tariff, p. 49.  Although Respondent contends
(perhaps correctly) that the DSIC is not a base rate, the fact that the Commission-approved TarilT
states that it was to be applied to the effective portion of the bill presupposes, as with base rates,
pro-ration.

Respondent’s billing practice also runs afoul of the plain language of the Public Uulity
Code, which provides that “[a]ny public utility, having more than one ratc applicable to scrvice
rendered to a patron, shall, afier notice of service conditions, compute bills under the rate most
advantageous to the patron.”” 66 Pa.C.S.A. § 1303 (emphasis added). To charge patrons the
increased DSIC rate for portions of their bills prior to the cffective date of that rate is a means of
calculating the bill in the manner most favorable to the utility. Further. as explained below, o do

so creales arbitrary classes of customers who have 1o pay more or less based simply upon the



timeframe of their billing period. This is patently unrcasonable and contrary o the language of
Sections 1301 (requiring rates to be just and rcasonable) and 1303,

Further, the March 29, 2000 letter from a Commission auditor attached as Exhibit C to
Respondent’s Motion does not prove Respondent’s claim. The letter recognized that Respondent
was collecting the charge on a “services rendered” basis, as opposed to a “bills rendered” basis,
although the letler did not define those terms. The letter did not state, as Respondent suggests,
that the application of the “services rendered” approach was improper or erroncous. Nor did the
letter suggest (much less direct, as Respondent argues) that Respondent was required to change
the manner in which it collected the DSIC.* On the contrary, the primary focus of the letter was
how and when the prior DSIC shortfall could be recouped.

Thus, even though Respondent’s factual argument in support of its preliminary objections
is one-sided and premature, the very evidence set forth by Respondent simply fails to
demonstrate that Respondent was permitted (or required) to charge customers the increased
DSIC rate for portiens of their billing period prior to the cifective date of that rate increase. The
unequivocal language of Respondent’s Tarff usell (which Complainants do not call into
question) specified that the DSIC is to be calculated on the effective portion of the customers’
bills. This, among other factors, directly undermines the premature and misleading lactual
argument set forth by Respondent.

Finally, Respondent cannot rety on its citation from PUC v. Metropolitan Edison

Company, 37 P.U.R.4th 77, 96 n.3 (PUC 1980), to support its claim that it is permitied to charge

customers the increased DSIC rate for portions of their billing cycle which predate the

¥ This is underscored by the fact that in Defendant’s August 14, 2009 Tarill, more than nine
years after the letter, the plain language of Defendant’s Tanif specifically advertised that il

would charge the DSIC on the e¢ffective portions of the customer’s bill.



Comission-approved cflective date of the increase.” First, the portion of that opinion cited by
Respondent is from a single footnote addressing a collateral procceding. The casc did not
address the definitions of or differences between “bills rendered” and “services rendered.”
Rather, it addressed several issues regarding the effects of the shut-down of one of the Three
Mile Island reactors following its ncar-meltdown. As such, the language cited is, at the very
best, dicta.

Judgment on the plcadings and/or summary judgment arc only permitted where there is
no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.
52 Pa.Code §5.102(d). In this case, it is evident when reviewing the documents atlached by the
Respondent along with its bills and Tariff (that it did not attach or cite) that there is a genuine
issue of material fact as to whether it was permitted to charge its customers increased DSIC rates
for the portion of their bills that preceded the Commission-approved effective dale—or only {as
the Tariff states) on the “effective portion.” As such, the Motion for Judgment on the Pleadings
should be denied.

C. Respondent’s DSIC billing methods create an inherently inequitable
system whercby increases in rates will always be imposed on some
customers in a manner disproportionate to other customers.

Under Respondent’s position, the effective date of change sct forth in the governing

Tariff is rendered meaningless. In actual practice, it begins charging the increased amount for
some of ils customers nearly a month before the effective date which was approved by this
Commission. Moreover, as explained further herein, by disregarding the cffective date,
Respondent’s billing practices create an inherently incquitable system whereby some customers

will ahways bear the increased rates more than others.

: The DSIC charge was first approved by the PUC in 1996, sixteen years alter the case
upon which Respondent relies.



Respondent’s position—-that it is permitted to bill customers increascd DSIC rates for
their entire billing cycle, including those portions of the cycie which occurred prior to the
effective date of the rate increasc—creales a system where some customers will a/weays bear the
burden of the rate increase to a greater degree than other customers. This violates Section 1304
of the Public Utility Code and should not be permitted. Section 1304 states, in relevant part:

No public utility shall, as to rates, make or grant any unrcasonable preference or

advantage to any person, corporation, or municipal corporation, or subject any

person, corporation, or municipal corporation to any unrcasonable prejudice or
disadvantage.

66 Pa.C.S.A. §1304. Respondent’s billing practices violate the provisions of this scction in that
(as illustrated below) they accrue 1o the disadvantage of some customers over others—
determined only on the basis of the running dates of the customer’s billing cycle.

By way of illustration, Complainants’ billing cyvcle for March of 2009 (bill attached as
Exhibit C) ran from March 2 to April 1. Therefore, even though the ¢ffective date of the DSIC
increase was April 1, Complainants, and all others with their billing cycle datcs, were forced to
pay the increased rate for their entire billing cycle even though all but one day of that period
occurred before the effective date of the increase. For other customers who have billing cycles
which begin and end in the [irst week of the month, those cusiomers were forced to pay the
increased rate for nearly an entire month prior to its eflective date. Contrast this with the
customer whose billing cycle runs from the first of the month or immediately before, who will
pay the increased rate for only days, il at all, before the effective date. Because of the regularity
of billing periods, the same customers will always end up paying proportionally more cach time
the DSIC rale is incrcased—based only on when their billing period falls in the month. This is

inherently inequitable and is in violation of Section 1304 of the Public Utility Code.
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Finally, Respondent claims that because the DSIC is reconciled on a regular basis, it
cannot collect more than it is permitted. While this may be truc in the aggregaic ax /o
Respondent, there is no mechanism by which the individual aggrieved customers arc refunded
their pro-rata share of the amounts they paid prior 10 the cffective date ol a DSIC rate increasc.
Indeed, cven if DSIC rates arc lowered as « whole, there is no mechanism 1o pay back the
specific amounts that cach customer was prematurely billed. Further, cach time the DSIC rate
would be increased in the future, the same customers with a disadvantageous billing cycle will
again be required to pay a disproportionate share. This is untenable under Section 1304.

D. The Court of Common Pleas has alrcady ruled that the Commission’s
jurisdiction over this case is not exclusive.

Respondent’s argument that the Commission has exclusive jurisdiction over all of
Complainants’ claims disregards the Opinion issued by the Court of Common Pleas in this case,
which simply applied the plain language of Section 103(c) of the Public Ultility Code.

This case was transferred to the Commission from the Court of Common Pleas of
Lawrence County in order for the Commission to rule on certain limited issues. The case
remains pending in the Court of Common Pleas and has been stayed. In his December 13, 2010
Opinion, President Judge Dominick Motto stated:

The Court finds that the PUC has initial and primary jurisdiction over the subject

matier of this Complaint; to wit, the rates charged by the Defendant and the

Defendant’s billing practices, but that the jurisdiction of the PUC is not exclusive

beyond these matters and the remedics allowed by the Public Ulity Code...

[T)his proceeding shall be stayed pending the transfer ol this case to the PUC,

with this Court to thercafier procced on the claims not resolved by the PUC afier
its eventual rulings on issucs relating to rates and billing praclices.

Opinion at 2 (emphasis added). Respondent inexplicably argues that the Commission should
rule that the Court of Common Pleas has no jurisdiction over any of Complainants’ claims when

the Court itsell has already ruled that it does in fact have jurisdiction. The Commission is not
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empowered to determine the jurisdiction of the Court of Common Pleas contrary to the Court’s
own ruling. Moreover, to do so would violate Section 103(c) of the Public Utility Code.

The Court’s retention of jurisdiction over matters outside the Commission’s purview is
consistent with the plain language of Section 103(c) of the Public Utility Code. Respondent’s
interpretation, on the other hand, would gut Section 103(c), rendering it virtually meaningless
and granting public utilities immunity for a wide range of unlawful conduct. Section 103(c) of
states:

Remedies cumulative. Except as otherwise provided in this part, nothing in this

part shall abridge or alter the existing rights of action or remedies in cquity or

under common or statutory law of this Commonwecalth, and the provisions of this
part shall be cumulative and in addition to such rights of action and remedies.

66 Pa.C.S.A. § 103(c) (emphasis added). Thus, the plain language of the Public Utility Code
states that the remedies provided to customers by the Commission do not nullify the statutory
and common law rights ol action also available. Respondent argues that this provision only
applies 10 remedies that are “unrclated to rates and services.” Respondent’s Brief at 14, This
interpretation is unsupported by the language of the statute or by common sense. It is difficult to
imagine how a customer could have a claim against a public utility that was “unrelated 10™ either
“rates” or services.” Under Respondent’s position, public ulilities would be immunc from all of
the remedies that Section §103(c) was enacted to preserve.

The jurisdiction of the Court of Common Pleas in this case has already been determined
by the Court nself and is supported by the plain language of Section §103(c). The Commission
should rule on those matters within its own jurisdiction and leave the Court 10 resolve any other

matters in a manner consistent with the Court’s Opinion.
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E. Complainants are cntitled to the relief requested in the Complaint.

Contrary to Respondent’s arguments, Complainants arc entitled to the reliel requested in
the Complaint. Complainants are catitled to a refund for amounts billed to them prior to the
effective dates of increased DSIC charges. A refund on this basis would not conslituic
retroactive rate-making or violate the *“Commission-made rates” doctrine because the
Commission never authorized Respondent to bill increased charges before their effective dates.
On the contrary, Respondent’s practice makes a mockery of the very concept of an “ellective
date.”

The other relicl requested by Complainants may be awarded by the Court of Common
Pleas when it lifts its stay and makes its ruling in light of the Commission’s ruling.

1. CONCLUSION

Respondent’s Motion, which improperly relies on evidence outside of the pleadings, fails
lo establish as a matter of law that Respondent is permitied to charge its cusiomers, including
Complainants, increased DSIC rates for periods of their billing cycle which occur prior to the
effective date of the rate increasc. To the contrary, Respondent’s billing practices unfairly and
disproportionately burden its customers with unauthorized charges in violation of the
Commissijon-approved Tariff, the Public Utlity Code, and other Pennsylvania law.
Additionally, Respondent’s argument that the Commission’s jurtsdiction is exclusive iIs contrary
to the ruling of the Court of Common Pleas in this case and the plain language ol the Public
Utility Code. The Commission should award Complainants a refund and transfer this case back
to the Court for resolution of the remaining issues. Respondent’s Motion for Judgment on the

Pleadings should be denied.
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4
AND NOW, thi5/13’/aﬁy of December, 2010, for the reasons

set forth in the accompanying Opinion of even date Herqwith, it
is ORDERED and DECREED that the Defendant’'s Pre11minaryh1
Objections are SUSTAINED in part. All proceedings in this
matter are hereby STAYED pending a resolution of Plaintiffs’
claims by the Pennsylvania Public uUtility Commission.
Jurisdiction is deferred and the within case and matter is
hereby transferred to the Pennsylvania Public Utility Commission
for disposition. All remaining preliminary objections not
relating to jurisdiction are OVERRULED.

BY THE COURT:
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OPINION

DECEMBER 13, 2010

Before the Court for disposition are the Defendant’s

preliminary objections to the First Amended Complaint seeking
dismissal on jurisdictional grounds. Defendant contends that
the Amended Complaint challenges the rates charged by the

pefendant and the Defendant’s billing practicgs;jtherefore. the
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Court of Common Pleas has no jurisdiction over this dispute
because the General Assembly has delegated to the Pennsylvania
Public utility Commission (“PUC”) exclusive authority to
reguiate the rates, terms and conditions of public utility
service in the Commonwealth. The Court finds that the PUC has
initial and primary jurisdiction over the subject matter of this
Complaint; towit, the rates charged by the Defendant and the
Defendant’s billing practices, but that the jurisdiction of the
PUC 1s not exclusive beyond these matters and the remedjES
altowed by the Public utility Code. Therefore, for theiFeasons
set forth below, the preliminary objections will be sustained to
the extent that this proceeding shall be stayed pending the
transfer of this case to the PUC, with this Court to thereafter
proceed on the claims not resolved by the PUC after its eventual
rulings issues relating to rates and billing practices.

The Plaintiffs' putative class action Amended Compilaint
alleges that the Defendant Aqua Pennsylvania, Inc. ("Aqua”)
billed rate increases for the Distribution System %mprovement
Charge ("DSIC”) prior to the effective date set by the PuC.
Plaintiffs allege that each and every time that Defendant was
authorized to increase the DSIC, it retroactively billed its
customers the increased rate for the period of their billing
cycle preceding the effective date of increase. As a result,
Defendant charged its customers amounts that were not owed,
since the billing cycle began prior to the effective date of the
increase. The Amended Complaint alleges causes of action

consisting of alleged violation of the unfair Trade Practices
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and Consumer Protection Law (“UTPCPL"), Conversion, and Breach
of Contract. 1In addition to compensatory damages, the Amended
complaint seeks punitive damages and the statutory damages
authorized by the uTPcPL. Defendant contends that the substance
of the Plaintiffs’ Amended Complaint is the rate being charged
by Defendant; that the heart of each count of the Amended
complaint, regardless of how the cause of action is stated, is a
challenge to pefendant’s billing practices and, therefore, to
jts rates. Accordingly, Defendant argues that exc1us{yg
jurisdiction of the subject matter of the Compiaint resf% with
the PUC pursuant to the Public Utility Code, 66 Pa.C.S.A. §1301
et seq. Defendant cites a number of sections in the Public
utility code, which set forth specific limitations upon the
rates that can be charged by Public utilities and procedures
seeking redress before the pPublic UtiTity Commission on a claim
that a public utility has charged an unauthorized rate.
Plaintiffs contend that they do not challenge the validity
or reasonableness of the rates approved by the PUC? the tariff
governing those rates, the authority of the PUC to approve and
regulate the tariff or any other 1issue related to the rates,
terms or conditions of public utility services provided by
Defendant; but rather, recognize the PUC’s exclusive authority
to determine such matters. Plaintiffs argue that their claims
raise only statutory and common law claims sounding in tort and
contract arising from deceptive practices of Defendant in taking
money from its customers under false pretenses in violation of

their respective contracts. Plaintiffs note that a key
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component of their claim i1s that the Defendant used deceptive
practices to enrich itself in violation of the UTPCPL and the
terms of its contract with its customers by charging a rate to
its customers prior to the time that it was authorized by the
tariff. Plaintiffs argue that in making these claims, they take
for granted that the puc validly approved the tariff which set
forth the dates that the DSIC was permitted to be raised.

In determining preliminary objections, the Court must
consider as true all well-pleaded material facts and all
reasonable inferences that may be drawn from those factgl

sheffield v. Department of Corrections, 894 A.2d 836 (Pa.Cmwlth.

2006). Preliminary objections will be sustained only where
defendant’s right to relief is clear and free from doubt. Id.

McGriff v. Pennsylvania Board of Probation and Parcle, 809 A.2d

455 (Pa.Cmwlth. 2002). where preliminary objections raise a
question of subject matter jurisdiction, the function of the

court is to determine whether recovery will be barred due to a

lack of subject matter jurisdiction. Kimmel Township Taxpayers

Association v. Claysburg Kimmel School District, 604 A.2d 1149,

1152 (Pa.Cmwlth. 1992).
It is well established that: . .

The courts will not originally adjudicate matters
within the jurisdiction of the PUC. 1Initial
gur1sdiction in matters concerning the relationship
etween public utilities and the public is in the PUC-
not the Courts. Borough of Lansdale v. Philadelphia
Electric Company, 403 Pa. 647, 650, 170 A.2d 565, 567
(1961) quoted in Allport water Authority et al. v.
winburne water Co., 258 Pa.Super. 555, 558, 393 A.2d
673, 674 (1978).
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In Morrow v. Bell Telephone Company of Pennsylvania, 330

Pa.Super. 276, 479 A.2d 548 (1984), the plaintiff brought an
action in equity seeking class actibn certification and
challenging the defendant telephone company’s rates and service
practices. The court found that the action, which was couched
in terms of equity, was actually a challenge to the rates and
services, therefore, jurisdiction was vested in the PUC. Id.
479 A.2d at 551. The Morrow court held that although the
complaint contained averments of breach of contract, thg
averments were but a cover disguising the real thrust ofuthe

complaint.

In County of Erie v. Verizon North, Inc., 879 A.2d 357

(cmwlth.Ct. 2005) the county had filed its complaint against the
defendant service provider contending that the defendant did not
fulfill its financial responsibilities regarding the county’s
911 emergency communication system. Defendant filed preliminary
objections contending that the PUC had primary jurisdiction over
the subject matter of the complaint. The comp1ain{:inc1uded
claims for accounting, injunctive relief, breach of fiduciéry'
duty, unjust enrichment and conversion. In determining that the
PUC had primary jurisdiction, the court stated that in .
determining whether the Doctrine of Primary Jurisdiction
applies, courts must Took beyond the form of the action to the
essence of the underlying claims. The court went on to agree
with defendant verizon that the factual issue upon which the

claim was based was whether verizon correctly billed, collected
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and remitted the 911 contribution rate, a matter which related
to the tariff. The court quoted Morrow, which stated:

Matters relating to the tariff...are peculiarly within
the expertise of the PUC and, as such, are outside the
original jurisdiction of the courts. Morrow, 479 A.2d
at 550 (quoting Bell Telephone Co. v. Uni-Lite, Inc.,
294 pa.super. 89, 439 A.2d 763, 765 (1982)).

As set forth 1in county of Erie, the Public Utility Code

defines the term “tariff” as:

A1l schedules of rates, all rules, regulations;

practices, or contracts involving any rate or rates,
including contracts for interchange of service, and,
in the case of the common carrier, schedules showinﬂ
the method of distribution of the facilities of suc

common carrier,
66 Pa.C.S5. §102.
Further, the code defines "rate” as follows:

Every individual, or joint fare, toll, charge, rental
or other compensation whatsoever of any public
utility, or contract carrier by motor venicle, made,
demanded or received for any service within this part,
offered, rendered, or furnished by such public
utility, or contract carrier by motor vehicle, whether
in currency, legal tender or evidence thereof, in
kind, in services or in any other medium or manner
whatsoever, and whether received directly or .
indirectly, and any rules, reguiations, practices,
classifications, contracts affecting such
compensation, charge, fare, toll or rental.

66 Pa.C.S. §102 (emphasis supplied).

The Doctrine of Primary Jurisdiction should be.invoked to
require a court to refrain from hearing a case where protection
of the integrity of the regulatory scheme dictates that the
parties preliminarily resbrt to the agency that administers the

scheme for the resolution of disputes. Weston v. Reading Co.,

445 Pa. 182, 282 A.2d 714 (1971). 1In Elkin v. Bell Telephone

Co., 491 Pa. 123, 420 A.2d 371 (1980), .the Supreme Court in
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discussing the doctrine stated that one of its purposes is to
make use of the agency's special experience and expertise 1in
complex areas and to promote consistency and uniformity in the
area of administrative policy. Id. 491 pPa. at 132-33, 420 A.2d
at 376. Elkin further noted that the Doctrine of Primary
Jurisdiction is principally applied to controversies involving
“regulated industries”. Id. at 133, 420 A.2d at 376. Wwhere the
court in which original jurisdiction was invoked determines that
agency has primary jurisdiction, the trial court has thg
authority to transfer the matter to the appropriate ’
administrative agency. Id.

Here, the allegations of the Amended Complaint involve a
challenge to the billing practices of the Defendant. The
allegations aré that pefendant billed 1its customers a rate for a
period of time before that rate became effective. Therefore, it
necessarily follows that for the period of time from the
beginning of the billing cycle until the effective Qate of the
allowed rate, Plaintiffs are contending that the Défendant
charged Plaintiffs an unauthorized rate. Stated another way,
the essénce of the Amended Complaint is that for a period,
Defendant charged and collected an illegal rate not authorized
by any tariff of PUC. The Court concludes that the PUC has:
exclusive jurisdiction over rates that can be charged by a
public utility and the billing practices relative to those

rates, and thus has primary jurisdiction over the subject matter

of this case.
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Section 1303 of the Public Utility Code (66 Pa.C.S.A.
§1303) provides that “No public utility...demand or receive from
any person...a greater or lesser rate for any service rendered
or to be rendered by any such public utility then that specified
in the tariffs of such public utility applicable thereto”.
Section 1312 of the Public Utility Code (66 Pa.C.S.A. §1312)
provides for a refund where a public utility has received a rate
in excess of the applicable rate contained in an existing and
effective tariff, giving the PUC the power and author{ty to make
an order requiring the public utility to refund the amodht of
any excess paid by any patron together with interest at the
legal rate from the date of such excessive payment. Thus,
Plaintiffs have the right to institute and seek a refund action
before the PUC pursuant to §1312 for the rate charged that
Plaintiffs deem was in violation of the tariff. Although
Plaintiffs have couched their claims as being in violation of
the UTPCPL, breach of contract and conversion, in each alleged
cause of action the heart of the claim is based onathe
allegation that Plaintiffs were charged rates at the beginning
of a billing cycle and for a period of time prior to the
effective date from which the date was authorized, and thus were
charged an illegal rate. This is precisely the type of claim
that i1s best suited to the expertise of the PUC.

once the Court determines that the PUC has primary
jurisdiction, the Court must next determine whether the
jurisdiction of the PUC is exclusive, thus requiring the

dismissal of the proceeding before the Court, or, whether the
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jurisdiction of the PUC is not exclusive, in which case the
Court may proceed with an action for damages based on the

determination of the PUC of the matters within its reaim of

expertise.

The standard to be applied in determining whether the PUC’s

jurisdiction is exclusive is set forth in piSanto v. Daufin

Consolidated water Supply Company, 291 Pa.Super. 440, 450, 436
A.2d 197, 202 (1981) as follows:

Having determined that the instant case involves -
matters within the normal sphere of the PUC, we must
now decide whether the PUC’s jurisdiction is exclusive
or whether the bifurcated procedure adopted by the
Elkin should be followed in the instant case. Such a
determination, however, 1s dependent upon the adequacy
of the administrative remedies available to the
appellee through the PUC. If the available
administrative remedies are complete and adequate to
make the complainant whole, then the PUC has exclusive
jurisdiction over the controversy and there is no
recourse to the courts outside of the normal channels
of appeal and to the Commonwealth court. However,
where the administrative remedies are not adequate and
complete, the PUC’'s jurisdiction is not exclusive and
an action for damages may be brought in a Court of
common Pleas based upon the PUC's initial
determination of the matters within its realm.of

expertise.
In Elkin v. Bell Telephone, 491 Pa. 123, 420 A.2d 371

(1980), the Supreme Court approved a bifurcated procedure where
the accommodation of the respective spheres of the adjudicatory
authority of the PUC and the Courts of Common Pleas could be
accomptished. The bifurcated procedure approved by Elkin
provides for a civil suit for damages to be stayed pending a
determination by the PUC of the matters that are within its

exclusive jurisdiction. Judicial abstention protects the

integrity of a regulatory scheme within the jurisdiction of the
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PUC, providing for a preliminary resort to the PUC. After a
determination of the issues within the exclusive jurisdiction of
the PUC, the pending action in the Court of Common Pleas would
not be used to re-1itigate the questions determined by the PUC,
but only to litigate the questions not resoived through
administrative channels and to grant relief, if any, including
damages that may be appropriate in 1ight of the administrative
determination. Once the administrative tribunal has determined
the issues within its jurisdiction, then the temporarity
suspended civil Titigation may continue, guided in scopé'and
direction by the nature and the outcome of the agency
determination. Elkin, 491 Pa. at 133-314, 420 A.2d at 377,

citing Finegold v. Bell of Pennsylvania, 477 Pa. 1, 8, 383 A.2d

791, 794 (1977).

The Court here concludes that this Court must retain
jurisdiction subject to deferral of initial jurisdiction to the
PUC because the PUC cannot fully address all of the claims for

damages set forth in the Amended Complaint. In particular,

Plaintiffs raise claims under the UTPCPL which provides a

statutory remedy which is not Timited to the actual loss. The
UTPCPL provides for-statutory damages in the amount of the
consumer's actual damages, or $100 per violation, whichever is
greater, in addition to attorneys fees and costs. 73 Pa.C.S.A.
§201-9.2(a). The statutory damages of $100 per violation are
greater than the amounts that Plaintiffs could obtain on a
refund awarded by the PuC. Plaintiffs also seek punitive

damages, which are not available as a remedy.before the puC. If

10 - ¢




53rD
JUDICIAL
DISTRICT

LAWRENCE COUNTY
.. .PENNSYLVANIA

PUC. IT this Court were to hold that the jurisdiction of the
PUC is exclusive, then, by judicial decision, the Court would be
abrogating Plaintiffs right to recover under the UTCPTL, even if
Plaintiffs are otherwise able to meet their burden of proof as
to all of the elements of the ciaim brought pursuant to that
statute. Also, Plaintiffs would be denied the right to recover
punitive damages, even if they were able to otherwise meet the
burden of proof that would allow for the recovery of punitive
damages. Such a result would be directly contrary to'§103(c) of
the Public utility Code. As Plaintiffs correctly note,zthﬁs
provision of the code states:

Remedies Cumulative. Except as otherwise provided in

this part, nothing in this part shall abridge or alter

the existing rights of action or remedies in -equity or

under the common or statutory law of this

Commonwealth, and the provisions of this part shall be
cumulative and in addition to such rights of action

and remedies.

66 Pa.C.S.A. §103(c).

Therefore, a conclusion that the jurisdiction of the PUC is

exclusive in this matter would run contrary to §10§(c) of the
Public Utility Code in that Plaintiffs' rights of action and
remedies available to them under the UTCPTL, and under common
law actions for breach of contract and conversion, to the extent
they allow for damages that go beyond a simple refund, would be
abrogated. The Court finds that such a conclusion would be
contrary to the holdings of the Supreme Court in Finegold and
Elkin, which must be followed.

For the reasons above stated, the Court will enter an order

which shall grant the Defendant’s preliminary objections to the

] 1 . - T T D L - “ PR N




extent that the Court finds that the PUC has primary
jurisdiction of this controversy and all proceedings herein
shall be stayed pending the conclusion of proceedings before the

Public Utility Commission. Jurisdiction of this case shall be

transferred to the Public Utility Commission.
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Supplement No. 99
To
Water-PA.P.U.C. No. |

AQUA PENNSYLVANIA, INC.

RATES AND RULES RECE\V ED

GOVERNING THE DISTRIBUTION AUG 10 201
OF ON
COMMISE!
PUBLIC UTILVTY
WATER PA SECRETARY § BUREAU
IN PORTIONS OF

ADAMS, BERKS, BRADFORD, BUCKS, CARBON, CHESTER, COLUMBIA, CRAWFORD,
CUMBERLAND, DELAWARE, FOREST, JUNIATA, LACKAWANNA, LAWRENCE, LEHIGH,
LUZERNE, MERCER, MONTGOMERY, MONROE, NORTHHAMPTON, NORTHUMBERLAND,
PIKE, SCHUYLKILL, SUSQUEHANNA, SNYDER, WAYNE AND WYOMING COUNTIES

ISSUED: September 18, 2009 Effective: October 1, 2009

by

NICHOLAS DeBENEDICTIS, Chairman
762 Lancaster Avenue

Bryn Mawr, Pennsylvania

NOTICE

THIS TARIFF INCREASES THE DISTRIBUTION SYSTEM IMPROVEMENT CHARGE
FOR ALL METERED AND UNMETERED CUSTOMERS WITH THE EXCEPTION OF
PUBLIC FIRE HYDRANT CUSTOMERS AND CUSTOMERS WITH SPECIAL
CONTRACTS.

EXHIBIT

B




Supplement No. 88
1o
Water-PA. P.U.C. No. 1
Aqua Pennsylvania, Inc. Third Revised Page No. 20A

Canceling Second Revised Page No. 20A
DISTRIBUTION SYSTEM IMPROVEMENT CHARGE
main cleaning and relining (account 3310) projects; and
un-reimbursed funds related to capital projects to relocate Company facilities due ta

highway relocations. (account 3310)
Effective Date:  The DSIC will become effective for bills issued on and after January 1,

1997,
1I. Computation of the DSIC
Calculation: The initial charge, effective January 1, 1997, will be calculated to

recover the fixed costs of eligible plant additions that have not previously been reflected in the Company's
rate base and will have been placed in service between September 1, 1996 and November 30, 1996.
Thereafter, the DSIC will be updated on a quarterly basis to reflect eligible plant additions placed in service
during the three month periods ending one month prior to the effective date of each DSIC update. Thus,
changes in the DSIC rate will occur as follows:

Effective Date Date To Which DSIC Eligible
Of Change Plant Additions Reflected
April 1 February 28/29
July 1 May 31
October 1 August 3]
January 1 November 30

The fixed costs of eligibie distribution system improvement projects will consist of
depreciation and pre-tax return, calculaied as follows:

Depreciation:  The depreciation expense will be calculated by applying to the original
cost of DSIC-eligible property the annual accrual rates employed in the Company's last base rate case for
the plant accounts in which each retirement unit of DSIC-eligible property is recorded.

Pre-tax return:  The pre-tax return will be calculated using the state and federal income
tax rates, the Company’s actual capital structure and actual cost rates for long-term debt and preferred stock
as of the last day of the three month peried ending one month prior to the effective date of the DSIC and
subsequent updates. The cost of equity will be the equity return rate approved in the Company's last fully
litgated base rate proceeding for which a final order was entered not more than two years prior to the
effective date of the DSIC. If more than two years shall have elapsed between the entry of such a final
order and the effective date of the DSIC, then the equity return rate used in the calculation will be the
equity return rate calculated by the Commission staff in the latest Quarterly Report on the Eamnings of
Jurisdictional Utilities released by the Commission and labeled Distribution System Improvement Charge
Return in its Value Line Water Company Group analysis.

DSIC Surcharge Amount: The charge will be expressed as a percentage carried to two
decimal places and will be appliedto e eHfeCTive portinn=of the total amount billed to each customer under
the Company's otherwise applicable rates and charges, excluding amounts billed for public fire protection
service and the State Tax Adjustment Surcharge (STAS). To calculate the DSIC, one-fourth of the annual
fixed costs associated with all property eligible for cost recovery under the DSIC will be divided by the
Company’s projected applicable revenue for sales of water for the quarterly period during which the charge
will be effective.

Issued: August 14, 2009 -20A- Effective: August 15,2009



Supplement No. 88
o

Water-PA. P.U.C. No. I
Aqua Pennsylvania, Inc. Third Revised Page No. 20B

Canceling Second Revised Page No. 20B

DISTRIBUTION SYSTEM IMPROVEMENT CHARGE

Formula: The formula for calculation of the DSIC surcharge is as
follows:
DSIC= (DSIx PTRR) + Dept e
PQR
Where:

DSI= the original cost of eligible distribution system improvement projects, net of accurnulated
depreciation.

PTRR= the pre-tax return rate applicable to eligible distribution system
improvement projects.

Dep=  depreciation expense related 1o eligible distribution system
improvement projects.

e= the amount calculated_under the annual reconciliation feature as
described below.,

PQR= projected quarterly revenue including revenue from existing
customers plus revenue from any customers which will be
acquired by the beginning of the applicable service period.

Quarterly updates: Supporting data for each quarterty update will be filed with the Commission and
served upon the Office of Tnhal Staff, the Office of Consumer Advocate and the Office of Small
Business Advocate at least ten (10) days prior to the effective date of the update.

111. Safeguards

Cap:  The DSIC will be capped at 7.5% of the amount billed to customers under otherwise applicable
rates and charges. .

Audits/Reconciliation: The DSIC will be subject to audit at intervals determined by the Commission. It
will also be subject to an annual reconciliation based on a reconciliation period consisting of the twelve
months ending December 31 of each year. The revenue received under the DSIC for the reconciliation
period will be compared to the Company's eligible costs for that period. The difference between revenue
and costs will be recouped or refunded, as appropriate, in accordance with Section 1307(¢), over a one-year
period commencing on April 1 of each year. If DSIC revenues exceed DSIC-eligible costs, such
overcollections will be refunded with interest. Interest on the overcollections will be calculated at the
residential mortgage-lending rate specified by the Secretary of Banking in accordance with the Loan
Interest and Protection Law (41 P. S. sec.101, et seq.)and will be refunded in the same manner as an
overcollection.

Issued: August 14, 2009 -20B-  Effective: August 15, 2009



Supplement No. 88
to
Water-PA. P.U.C. No. 1
Aqua Pennsylvania, Inc. Third Revised Page No. 20C
Canceling Second Revised Page No. 20C

DISTRIBUTION SYSTEM IMPROVEMENT CHARGE

New Base Rates: The charge will be reset at zero as of the effective date of new base
rates that provide for prospective recovery of the annual costs that had theretofore been recovered under the
DSIC. Thereafter, only the fixed costs of new eligible plant additions, that have not previously been
reflected in the Company's rate base, would be reflected in the quarterly updates of the DSIC.

Eaming Reports: The charge will also be reset at zero if, in any quarter, data filed with
the Commission in the Company's then most recent Annual or Quarterly Earnings Report (Schedule D-2,
line 14)show that the Company will earn a rate of return that would exceed the allowable rate of return
used to calculate its fixed costs under the DSIC as described in the Pre-tax return section (or, where two
years have elapsed since an applicable ROE determination in a rate order, the top of the ROE range as
specified in the Commission's most recent Quarterly Report on the Earnings of Jurisdictional Utilities,
labeled Market Indicated Common Equity Cost Rate in its Value Line Water Company Group analysis).

Customer Notice; Customers shall be notified of changes in the DSIC by including

appropriate information on the first bill they receive following any change. An explanatory bill insert shall
also be included with the first billing.

[ssued: August 14,2009 -20C- Effective: August 15, 2009
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WALTER PAINTER
AQUA 220 COLONY DR 001055660 0765013
NEW WILMINGTON, PA 16142 SHENANGO
1157850 1" SIHD # PABAIN0D A

Conlact us befure the due date.
Rue Late

Questions about your water service?...
Bl Date Total Amount Due

Tel: B77.987.1782
Fax: B66.78G,8292

Aquo Pennsylvania, Inc.
762 W. Lancaster Averwe

Bryn Mawr, PA 19010-3489 ¢ Marl: custserv@oquoamerica.com  April 03, 2009 $ 36.56 April 27, 2009
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S 58882059 58 T 040100 30 Actual 28500 M0 Cube Feel
- 0MpM9  Acual 28100,
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1 CF equals 7 48 gallons

Water Usage History
Billing Detail
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$ 1069

' .‘ ”.:,
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Amount Owed lrom Las! Bill . . ... .

Total Payments ReCoved . .. ..o o ones 10.69 5¥ »

Balance... 0.00 £

Customer Cnarge .......... 13.15 i‘ .
14.23 d -

270 gubic teel @ $0 052715 per CF .
Next 130 cubic fest @ $0.060075 per o

<

1olal Water Charges .. . 3519
DSICCharge........ ... e R, 1.57 Read Types: MR Actuwl |} Estimated E] Cusiomer
Amounl Due 04!27!09 $ 36.56

'ECEIVED

AUG 10 201
On
PA PUBLIC UTILITY GOMMISS!
SECRETARY'S BUREAU

Message Center (see reverse side for other information)

* Please note, your actount number is a 16-gigil number The full 16 chgils including any zesos mutst be piovided (o ensure contec! i prunpl posling
1o your Aqua account

* Effeclive April 1, 2000 (he allowable DSIC charge is 3.88 %. This rellects $ 104 million in system inyruvements miade by the compiany since Jung
2008 These improvenients mclude the replacemsn! of aging walter pipes and ofher infrashucture as well as improvemuns k) the gualily of the wate
thal we serve.

» It you are & low incunie cuslomer and you are unalie Lo pay Your pasi-ug 8CCoul, Dietse calr 877 9872787 ior e iguniatiun Aol Ague
Pennsylvania's low-incume customer assistance “Helping Hand" program. Service To:

Return this portion wilh your payment.
DONNA/WALTER PAINTER
f il
Keep top portion for your records, 126 COLONY DR

NEW WILMINGTON, PA 16142

AQUA  Water Bill

Aqua Penngylvania, Inc.
762 W. Lancaster Avenug « Bryn Mawr, PA 15010- 3489
Account Number

001055660 0765013
Total Amounl Due Do Date
$ 36.56 April 27, 2009
e U A Uy et dup R S Amount Enclosed
Exwkkxxu AUTO223-DIGIT Ikl ¢ b P 89
D Please make check paydlie 10 Agud PA,
NEW WILMINGION 1°A 16142 5011 Prinlt your aLcount nunibier on your oheck,
Illl"'"ll.l||“|i||Illll]lllll”uln|”||n|n|||||' tet then mail to address on hack.
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CERTIFICATE OF SERVICE

The undersigned hereby certifics that on the 10th day of August, 2011 a truc and correct
copy ol the forcgoing Brief in Opposition to Respondent’s Motion for Judgment on the

Pleadings was served on the following by first class, U.S. mail:

Rosemary Chiavetta
Secretary
Pennsylvania Public Utility Commission
Commenwealth Keystone Building
400 North Street, 2nd Floor North
P.O. Box 3265
Harrisburg, PA 17101

Honorable Conrad A. Johnson
Administrative Law Judge
301 Fifth Avenue
Suite 220, Piaut Place
Pittsburgh, PA 15222

Christopher T. Wright, Esquire
17 North Second Street
12th Floor
Harrisburg, PA 17101
Counsel for Respondent
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Palr k K. Cavanaugh
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