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This Initial Decision dismisses the Complaint of Frank R. Connors against Duquesne Light Company for failure to carry the burden of proof.

HISTORY OF THE PROCEEDING



 Complainant Frank R. Connors filed an appeal from the Pennsylvania Public Utility Commission’s (Commission) Bureau of Consumer Services’ (BCS) denial of his Informal Complaint against Respondent Duquesne Light Company at BCS No. 2487878.  In the Informal Complaint, Mr. Connors claimed he was not responsible for a $368.15 final bill for electric service at 254 Glenwood Avenue, Pittsburgh, PA 15207 (Glenwood Avenue).   Later he filed a Formal Complaint.  Both the appeal and Formal Complaint were docketed by the Secretary’s Bureau of the Commission on March 12, 2010.  In the Formal Complaint (complaint), Mr. Connors alleges he was the victim of identity theft and did not request electric service at Glenwood Avenue.  Mr. Connors resides at 517 Kilbourne Street, Pittsburgh, PA 15207.  As 
relief, Mr. Connors seeks a refund of the $368.15 and a $158.00
 security deposit required
to restart electric service at his Kilbourne address.  On April 8, 2010, Duquesne Light Company filed an answer denying Mr. Connors’ allegations and requesting dismissal of the complaint.


On March 10, 2011, the Commission notified the parties that this case was assigned to the undersigned for a telephonic hearing in Pittsburgh on April 8, 2011, at 10:00 a.m.  A Prehearing Order, outlining the applicable procedural rules, was served upon the parties on March 11, 2011.



The telephone hearing was convened as scheduled.  Hearing participants included:  Mr. Connors; his mother and witness, Gertrude Connors; Duquesne Light Company’s regulatory analyst and witness, Debra Brown; and its attorney, Krysia Kubia.  Testimony was received from both parties.  Complainant offered Exhibits A and B, which were admitted into the record (Tr. 19 and 20).  Respondent offered Exhibits 1 through 7, which were admitted into the record (Tr. 36).



The April 8, 2011 hearing generated fifty-nine pages of transcribed testimony.  The record was closed by Interim Order dated May 26, 2011.  This case is procedurally ripe for ruling.
FINDINGS OF FACT

1. Frank R. Connors (Complainant or Mr. Connors) resides at 517 Kilbourne Street, Pittsburgh, PA 15207 (Kilbourne Street) (Tr. 7).


2.
Duquesne Light Company (Respondent or DLC) has a business address at  411 Seventh Avenue, Pittsburgh, PA 15219 (Tr. 8).



3.
Mr. Connors, age 47, has been a DLC customer at Kilbourne Street for the last six years (Tr. 15), having first applied for residential service on December 29, 2004 (Exhibit 1; Tr. 26).
4.
On March 12, 2010, Mr. Connors filed his complaint against DLC alleging he was the victim of identity theft (Complaint ¶ 4A; Tr. 12).
5.
The complaint was authored and hand-written by Sharon Savini (Ms. Savini) and signed by Mr. Connors (Complaint; Tr. 56-57).

6.
During the time of the alleged identity theft, Mr. Connors’ friend, Ms. Savini, was living with him on Kilbourne Street, and he was dating her (Tr. 14, 23 and 45).

7.
At the time of hearing Ms. Savini was no longer living with Mr. Connors on Kilbourne Street (Tr. 45).
8.
Mr. Connors alleges that as a result of the identity theft, DLC improperly charged him a final bill of $358.15 for service at 254 Glenwood Avenue, Pittsburgh, PA 15207 (Glenwood Avenue) (Tr. 21).

9.
During an extended nursing home stay, Mr. Connors asked DLC to turn off his electric service at Kilbourne Street (Tr. 21-22 and 55); Mr. Connors did not identify specific dates as to the nursing home stay. 
10.
As of May 7, 2010, Mr. Connors’ account for service at Kilbourne Street had a zero balance, and there was no further billings to this account until October 26, 2010 (Exhibits 2 and 7). 


11.
Mr. Connors testified when he returned from his nursing home stay, DLC improperly required him to pay a $158.00 security deposit to restart electric service at Kilbourne Street because of the outstanding $368.15 balance at Glenwood Avenue (Tr. 21-22).

12.
Regulatory Analyst Debra Brown (Ms. Brown) testified that when a customer wants to restart service, DLC asks for his social security number and permission to do a credit check; if a customer’s credit score is less than 650, a security deposit is required (Tr. 31). 
13,
On October 26, 2010, Mr. Connors paid and DLC credited his account with a $158.00 security deposit to restore electric service at Kilbourne Street and a $368.15 payment for the outstanding balance at Glenwood Avenue (Tr. 21; Exhibits 4 and 7).
14.
Mr. Connors testified he did not order electric service at Glenwood

Avenue (Tr. 14).
15.
Mr. Connors testified he did not give Ms. Savini permission to use his social security number to obtain service at Glenwood Avenue (Tr. 51).

16.
Mr. Connors testified he did not authorize anyone to use his name to obtain electric service at Glenwood Avenue (Tr. 16).

17.
Mr. Connors testified, “The only one that I would give permission to use my social security number would be my mom. That’s Gertrude Connors.”  [Exhibit 6; Tr. 51].

18.
Mr. Connors contends he does not know the people at Glenwood Avenue (Tr. 14).

19.
Mr. Connors admitted his friend, Ms. Savini, knew the people at Glenwood Avenue (Tr. 14).


20.
Mr. Connors alleges Ms. Savini went to Glenwood Avenue to help clean walls, and she took along his lunch tote bag filled with cold drinks (Complaint ¶ 4A; Tr. 14).

21.
Mr. Connors testified identifying information was in his lunch tote bag, namely a workers’ compensation document, Concentra Medical Centers Physician Activity Report (Concentra Report) (Exhibit A; Tr. 14).
22.
The Concentra Report lists Mr. Connors’ name, social security number, address, telephone number, and employer’s name and address (Exhibit A). 
23.
Mr. Connors suggests the people at Glenwood Avenue were able to use the information from the Concentra Report to obtain electric service in his name (Complaint ¶  A; Tr. 14).

24.
Mr. Connors alleges Ms. Savini did not have “any further contact with this

couple until approx. 6 months later when we were alerted about the electric bill, we called Duq. Light immediately requested it be shut off immediately.”  [Complaint ¶ 4A; Tr. 15 and 17].

25.
Ms. Brown testified that initially Sharon Savini called and requested electric service at Glenwood Avenue; however, she was unable to pass credit scores (Exhibit 5; Tr. 29).

26.
Next, Mr. Connors called and requested service at Glenwood Avenue, according to Ms. Brown (Exhibit 5; Tr. 29).
27.
When a current DLC customer requests electric service at another address DLC confirms the customer’s identification through name, address, social security number, and telephone number (Tr. 28).

28.
According to Ms. Brown, all of Mr. Connors’ positive identification information was given when service was requested at Glenwood Avenue; so the request was processed (Tr. 34).
29.
According to Ms. Brown, it is not unusual for a customer to have service 
at his house and another address (Tr. 28).



30.
Service at Glenwood Avenue was in Mr. Connors’ name from February 21, 2008 through August 19, 2008 (Exhibit 4).  


31.
Between February 21, 2008 through August 19, 2008, two payments — $81.91 and $182.76 — were made on the account, for service at Glenwood Avenue, leaving a balance of $368.15 (Exhibit 4; Tr. 50).

32.
Mr. Connors initially testified that sometime in 2008 he first found out about electric service in his name at Glenwood Avenue when DLC called him about a delinquent bill (Tr. 15).

33.
Mr. Connors later testified that on January 20, 2009, he first found out about electric service in his name at Glenwood Avenue from a creditor and he called DLC. (Tr. 44-45).

34.
Mr. Connors alleges DLC would not turn off electricity at Glenwood Avenue until he filed a police report about the identity theft (Complaint ¶ 4A).

35.
Ms. Brown testified Mr. Connors contacted DLC on August 18, 2008, and he disputed the bill at Glenwood Avenue; he stated he did not request service at Glenwood Avenue; and he requested that service be taken out of his name (Exhibit 5; Tr. 38). 
36.
On August 18, 2008, a DLC customer service representative told Mr. Connors to file a police report concerning the identity theft claim (Exhibit 5; Tr. 39).  
37.
On August 19, 2008, DLC removed Mr. Connors’ name from the account for electric service at Glenwood Avenue (Exhibit 5; Tr. 38).
38.
According to Ms. Brown, “soon after we cancelled the service out of Mr. Connors’ name we got an application for service” from Lamar Johnson (Tr. 48-49), and service was placed in his name on September 30, 2008 (Tr. 42).
39.
Mr. Connor testified he did not contact DLC in August 2008 about the Glenwood Avenue delinquent bill, nor did DLC tell him to file a police report in August 2008 (Tr. 44).

40. 
As of August 19, 2008, the balance for service at Glenwood Avenue is $368.15; afterwards, there is no charge to Mr. Connors for any further consumption (Exhibit 4). 


41.
Mr. Connor testified when he learned about the delinquent bill from a creditor in January 2009 he filed a police report on January 21, 2009 (Exhibit B; Tr. 44-46).
42.
In the Pittsburgh Police Report (Police Report) the name, address and sex of the suspect are redacted (Exhibit B).
43.
According to Mr. Connors when he received the Police Report the suspect’s information was redacted or marked out (Tr. 19-20).
44.
Mr. Connors alleged, “We provided the person’s name. You already have his address on Glenwood Ave. His name is Jim Johnson. He is presently in the Ally. Co.  Jail.” [Complaint ¶ 4A].
45.
Mr. Connors submits he is prepared to testify, if the suspect is ever caught (Tr. 19).

46.
The Police Report indicates, “Witness Savini stated that last summer she visited someone named Joy Inu and Kia Inu on Glenwood Ave and left victim Connors’ cooler behind which had a workman’s compensation paper with his name and social security number on it.”  [Exhibit B].

47.
The Police Report indicates, “The Allegheny County Property assessment page has the owner of the 254 Glenwood Avenue listed as Robert Felder.”  [Exhibit B].
48.
Mr. Connors’ mother sent the Police Report to DLC’s attorney on August 13, 2010 (Tr. 20, 42 and 43).
49.
Ms. Brown suggested if DLC receives a police report naming a suspect or someone is charged with identity theft regarding a customer’s account, appropriate corrective steps are taken by DLC to adjust the customer’s account, and DLC cooperates with the authorities (Tr. 39 and 52).
DISCUSSION
Positions of the Parties


Mr. Connors argues he did not order service at Glenwood Avenue (Tr. 14).  Therefore, DLC overbilled him $358.15 for the final bill at Glenwood Avenue and improperly required him to pay a $158.00 security deposit to restart service at his Kilbourne Street address. Accordingly, DLC owes him a total of $526.15 (Tr. 21).

DLC argues service was established in Mr. Connors’ name at Glenwood Avenue based upon his identifying information (Tr. 34).  However on August 18, 2008, he requested removal of his name for service at Glenwood Avenue and his name was removed on August 19, 2008; DLC also argues there is insufficient proof that Mr. Connors was the victim of identity theft (Tr. 58-59).  Further when a restart customer has a credit score of less than 650, DLC requires a security deposit to restart service (Tr. 31).
Burden of Proof



Complainant, as the party seeking affirmative relief from the Commission, bears
the burden of proof.  66 Pa. C.S. §332(a).  Mr. Connors must establish that DLC has in some manner violated the provisions of the Public Utility Code (Code) or the regulations of the Commission in the course of providing him service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  



The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. 
Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234.



Furthermore, one must exercise care to ensure the decision of the Commission is supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.  

Reasonable Service Requirement


Public utility companies are required to provide reasonable service to its customers.  The reasonable service requirement is found in Section 1501 of the Code, 66 Pa. C.S. §1501, reads in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  (Emphasis added).



Additionally, the Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.  Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  The term “service” is “used in its broadest and most inclusive sense, includ[ing] any and all acts done, rendered, or performed, and any and all things furnished or supplied...by public utilities...in the performance of their duties under [the Public Utility Code]....”  66 Pa. C.S. § 102.  Thus a utility company’s practice of billing its customers must be reasonable, adequate and sufficient.  A violation of the Code may occur when the utility company fails to correctly bill a customer.  

Applicable Statutes and Regulations



Section 1404 (2) of the Code, 66 Pa. C.S. § 1404 (2), in relevant part provides:

In addition to the right to collect a deposit under any commission regulation or order, the commission shall not prohibit a public utility, prior to or as a condition of providing utility service, from requiring cash deposit …. at the time the public utility determines a deposit is required, from the following:
….

 
(2) Any applicant or customer who is unable to establish creditworthiness to the satisfaction of the public utility through the use of a generally accepted credit scoring methodology which employs standards for using the methodology that fall within the range of general industry practices. 



Chapter 56 of the Commission’s regulations, Standards and Billing Practices for Residential Utility Service, permits a public utility to require a security deposit under certain circumstances.  52 Pa. Code § 56.1, et seq.  Section 56.35 of the regulations in relevant part provides:
A utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the utility which accrued within the last 4 years and for which the applicant was billed properly.
Analysis
 

In order for Mr. Connors to prevail in carrying his burden of proof, he was required to present convincing evidence that DLC improperly billed him $368.15 for service at Glenwood Avenue and required him to pay a $158.00 security deposit to restart service at Kilbourne Street. 



Mr. Connors alleged he did not request service at Glenwood Avenue, and he was the victim of identity theft.  In his January 21, 2009 report to the police, Mr. Connors stated the identity theft occurred on March 7, 2008 (Exhibit B).  Mr. Connors did not present any testimony as to how he determined the identity theft occurred on March 7, 2008, but was not reported until January 21, 2009.  He did not present any evidence that anyone was ever charged with identity theft.  The police report indicates that Ms. Savini visited Joy Inu and Kia Inu on Glenwood Avenue and left Mr. Connors’ identifying information (Exhibit A).   Yet in his complaint Mr. Connors suggest a Jim Johnson is the identity thief.  However, Jim Johnson is not mentioned in the police report, but a Robert Felder is identified as the owner of Glenwood Avenue.  


Mr. Connors’ testimony was conflicting as to when he first learned about the alleged identity theft.  He testified he first learned about the identity theft in 2008 (Tr. 15).  Later he testified he first learned about the identity theft on January 20, 2009 (Tr. 44-45).  More puzzling is Mr. Connors’ insistence that he did not call DLC on August 18, 2008, to request that service at Glenwood Avenue be taken out of his name (Tr. 44).  DLC’s records demonstrate that service was in Mr. Connors’ name from February 21, 2008 through August 19, 2008 (Exhibit 4).  During the intervening service period two payments — $81.91 and $182.76 — were made on the account, leaving a balance of $368.15 (Exhibit 4; Tr. 50).  At best Mr. Connors’ recall of events is clouded.



Furthermore, DLC established Mr. Connors was a current customer when service was requested for Glenwood Avenue.  Based upon identifying information received from the caller, service was placed in Mr. Connors’ name.  However, when Mr. Connors allegedly called on August 18, 2008, denying he had requested service, DLC removed his name from the Glenwood Avenue account of August 19, 2008.  DLC instructed Mr. Connors to file a police report.  Mr. Connors filed a police report on January 21, 2009.  However, DLC did not receive the police report until shortly after August 13, 2010.  Notably the name, address and sex of the suspected identity thief were redacted (Exhibit B).  


Lastly, DLC required Mr. Connors to pay a $158.00 security deposit to restart service at his Kilbourne Street address because his credit score was below 650.  When an applicant’s creditworthiness is deficient, the Code permits a utility company to require a security deposit to restart service.  66 Pa.C.S.A. § 1404.  DLC did not argue that a security deposit was required because Mr. Connors had an outstanding balance for service at Glenwood Avenue; however, under such circumstances the Commission’s regulations permit a utility company to require a security deposit.  52 Pa. Code § 56.35.


Thus, DLC presented convincing evidence refuting Mr. Connors’ evidence.  The burden of proof was upon Mr. Connors to present some additional evidence to overcome DLC’s evidence.  Mr. Connors failed to present any additional evidence.  


Based upon the above findings, legal principles and analysis, a ruling is required
that Mr. Connors did not establish his burden of proof.  Therefore the complaint must be dismissed.
CONCLUSIONS OF LAW


1.
The party filing the complaint bears the burden of proving that he or she is
entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3.
Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).  
4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’n., PA Public Utility Comm’n, 447 A.2d 1100 (1982).

5.
A public utility may require an applicant who is unable to establish creditworthiness to pay a security deposit as a condition of providing utility service to the applicant.  66 Pa. C.S.A. § 1404 (2).
6.
Complainant Frank R. Connors failed to carry his burden of proof required under Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).
ORDER



THEREFORE,



IT IS ORDERED:
1. That the Complaint of Frank R. Connors against Duquesne Light Company at Docket No. C-2010-2164448 is dismissed for failure to carry the burden of proof. 
2. That the Secretary’s Bureau mark Docket at No. C-2010-2164448 closed. 
[image: image1.jpg]Corrand &

Conrad A. Johnson
Administrative LaWw Judge




Date:  August 10, 2011


		�	There is no allegation in the complaint relating to the $158.00 security deposit, which Complainant raised as an issue during the evidentiary hearing (Tr. 21).  Section 5.92 of the Commission’s regulations, 52 Pa. Code § 5.92 (a), provides for amendments to the pleadings by express or implied consent.  Respondent did not object to the additional claim (Tr. 21) and defended against same (Tr. 31).  Accordingly, the security deposit issue is treated as an amendment to the complaint and addressed herein.
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