BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



William F. Pizoli					:
							:
	v.						:		C-2011-2231202
							:
Duquesne Light Company				:



INITIAL DECISION


Before
John H. Corbett, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On March 14, 2011, William F. Pizoli (“Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) alleging Duquesne Light Company (“Respondent” or “Duquesne Light”) trespassed on his property, damaged a tree, and replaced a utility pole in the wrong location in November 2010.  For relief, he asks the Commission to order this utility to reposition the pole to an agreed-upon location and for damages.  On April 5, 2011, Duquesne Light answered the complaint denying any wrongdoing.

		I received this case assignment on May 18, 2011.  A standard Prehearing Order was issued on May 19, 2011.

		A telephonic hearing was held on June 24, 2011.  Complainant appeared pro se.  Krysia Kubiak, Esq., represented Respondent.  Complainant offered three exhibits and Respondent sponsored 14 exhibits (Respondent’s Exhs. 2, 4-15, and 17), all of which were admitted into the record.  Neither party filed a brief.  The record closed on July 24, 2011.

FINDINGS OF FACT

1. Complainant, William F. Pizoli, resides with his wife at 1 Guyasuta Road, Pittsburgh, Pennsylvania 15215, where they have lived since 1966.  This property occupies approximately 3.05 acres of land in Fox Chapel Borough (N.T. 7-8, 25).

2. Respondent, Duquesne Light Company, owns a utility pole that is situated on Complainant’s property at the intersection of Guyasuta Road and Squaw Run Road (N.T. 8, 14, 27, 29-30; Complainant’s Exhs. 1 & 2).

3. On November 11, 2010, a Duquesne Light crew arrived on Complainant’s property to replace this utility pole that had been damaged weeks earlier due to an automobile accident (N.T. 8-9, 30).

4. Believing the property to be a continuation of a public park across the road, the Duquesne Light crew removed several rails of Complainant’s split-rail fence and drove one of its trucks onto his property to position the truck next to the pole (N.T. 9-10, 15-16, 20, 38‑41, 46-47, 49, 52-55; Respondent’s Exhs. 14 & 15).

5. Complainant’s house is located in a copse of trees about 500-600 feet from this utility pole (N.T. 40).

6. After noticing the truck on his property and activity near the utility pole, Complainant confronted the Duquesne Light crew, who informed him that they were replacing the damaged pole (N.T. 9-10, 41).

7. By the time Complainant met with them, the Duquesne Light crew had already set in position the replacement pole (N.T. 10; Complainant’s Exh. 2).

8. Complainant was upset that placement of the new utility pole did not conform to his understanding of an agreement he had reached with another Duquesne Light employee in September 2010 shortly after the automobile accident.  He believed Duquesne Light would place the new utility pole adjacent to the damaged pole in a gap in his split-rail fence and in line with that fence.  Instead, the new utility pole was placed on the other side of the damaged pole opposite the road and inside the fence by two or three feet, thus leaving a wider gap in his fence and necessitating hand-trimming rather than allowing mechanical mowing of his lawn (N.T. 8-10, 12-17, 21, 24-25; Complainant’s Exh. 2).

9. Complainant insists the Duquesne Light crew trespassed on his property without asking for permission (N.T. 10-12, 16, 19, 25).

10. When the crew would not heed his entreaty to reposition the new utility pole, Complainant parked three of his vehicles around the Duquesne Light truck to box it in so it could not leave (N.T. 11, 21-23, 42-43, 53).

11. Complainant did not want the truck to move until the Duquesne Light crew had repositioned the new utility pole to where he thought it should be located (N.T. 42-43).

12. The confrontation began at lunch time.  When it still had not been resolved by 3:30 p.m. and with their work shift having been nearly completed, the Duquesne Light crew again removed rails from the fence, removed a stop sign, backed their truck over a young sapling, and left (N.T. 11, 41-44, 53-55, 58; Respondent’s Exhs. 12 & 13).

13. The Duquesne Light crew left the damaged pole in place, because telephone and cable television utilities still had their facilities attached to it (N.T. 16, 37-38; Complainant’s Exh. 2).

14. The Duquesne Light crew offered to pay for the damage to the sapling (N.T. 23-24, 58).

15. Complainant insists he does not want any compensation for damage to his property.  He wants the pole moved so grass-cutting equipment can mow his lawn continuously along his fence line (N.T. 24-25).

16. A Duquesne Light crew was dispatched on September 27, 2010 to repair the utility pole damaged at this location due to an earlier automobile accident (N.T. 30-31, 48; Respondent’s Exh. 4).

17. On October 13, 2010, a Duquesne Light crew received a work order to replace the same damaged utility pole (N.T. 32; Respondent’s Exh. 6).

18. Duquesne Light obtained a county permit for the work (N.T. 58-59; Respondent’s Exh. 5).

19. Duquesne Light then contacted the Pennsylvania One Call System to have the underground utilities in the area of the damaged utility pole marked for identification.  A verification number was then obtained and possible excavation dates given (N.T. 32-34, 47, 50, 58; Respondent’s Exhs. 7 & 9).

20. The Duquesne Light crew that went out to the worksite to replace the damaged utility pole consisted of four linemen and two apprentices.  They had a winch truck, two bucket trucks and a pickup truck (N.T. 34).

21. The damaged utility pole was a “dead-end” pole carrying three-phase wires with three-phase wires bucking off with jumpers and multiple arms.  It had a lot of equipment on it.  It held a feeder circuit, which is the main part of the circuit (N.T. 35; Respondent’s Exh. 10).

22. Duquesne Light opines it would have been unsafe to pull the old utility pole out and replace it with the new utility pole in the same hole.  The old utility pole was broken about half way up and splinted to make it safe, but it was unstable for moving with all of the equipment and wires on it.  The utility pole also carried telephone and cable television lines (N.T. 36, 61).

23. Duquesne Light opines the new utility pole was placed in exactly the right location for a safe installation (N.T. 36-37, 45, 60-61).

24. While excavating, a utility is required to stay at least 30 inches away from any markings of the Pennsylvania One Call System (N.T. 44-45; Respondent’s Exh. 17).

25. Duquesne Light opines a further limitation on the possible location of the replacement utility pole was the markings of the Pennsylvania One Call System, which made it impossible for the new utility pole to be placed where the Complainant wanted it (N.T. 45, 61).

26. Due to a municipal ordinance, the new utility pole had to be placed a minimum distance of three feet from the curb (N.T. 45-46; Respondent’s Exh. 9).


DISCUSSION

		Complainant challenges Respondent’s choice of locating a replacement utility pole on his property.  He also charges Duquesne Light employees with trespass and damaging his property when they replaced the utility pole.  Each of these issues will be addressed as follows.  We turn first to the issues of trespass and damages.

A.	Jurisdiction

		As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Harrisburg Taxicab & Baggage Co. v. Pa. P.U.C., 786 A.2d 288 (Pa. Cmwlth. 2001); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).  Parties to an action may not confer jurisdiction upon a tribunal where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Similarly, a challenge to subject matter jurisdiction is never waived; this jurisdictional question may be raised at any stage of the judicial process.  Commonwealth v. Atlantic & Gulf Coast Stevedores, Inc., 422 Pa. 442, 221 A.2d 128 (1966).  Furthermore, the mere fact that a party to an action qualifies as a regulated utility does not automatically confer subject matter jurisdiction upon the Commission.  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982).

		As directed by Section 501 of the Code, 66 Pa. C.S. §501, the Commission must “enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  See also, 52 Pa. Code §5.21(a).

		Section 1501 of the Code, 66 Pa. C.S. §1501, mandates that a public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ.  66 Pa. C.S. §1505.

		Stated differently, the Commission is responsible “for prescribing rules and regulations governing reasonableness, adequacy and sufficiency of service, and the courts have interpreted those sections as vesting in the [Commission] exclusive jurisdiction over those matters.”  T.W. Phillips Gas & Oil Co. v. Peoples Natural Gas Co., 492 A.2d 776, 779 (Pa. Cmwlth. 1985).  In order to sustain a complaint, the Commission must find that the utility violated its duty under the Code, the Commission’s regulations or a Commission order.  West Penn Power Co. v. Pa. P.U.C., 478 A.2d 947 (Pa. Cmwlth. 1984).  Nothing in the Code, however, confers jurisdiction upon the Commission to award monetary damages.  Accordingly, the Commission possesses no jurisdiction to consider Complainant’s request for reimbursement 


for property damage.[footnoteRef:1]  See, DeFrancesco v. Western Pennsylvania Water Company, supra; Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pa., supra. [1:  	While raising this issue in his complaint, Complainant, however, discounted any interest at the hearing in pursuing a claim for damages (N.T. 24-25).] 


		Likewise, the Commission has no jurisdiction to review a claim of trespass.  Because the Commission possesses only those powers expressly conferred upon it by the legislature, the Commission does not “have jurisdiction over private contractual disputes between citizens and utilities.”  T.W. Phillips, 492 A.2d at 779.  Hence, the Commission “does not have jurisdiction to determine the scope and validity of an easement.”  Fairview Water Co. v. Pa. P.U.C., 509 Pa. 384, 393, 502 A.2d 162, 167 (1985); Rogoff v. Buncher Co., 395 Pa. 477, 151 A.2d 83 (1959); Hoch v. Philadelphia Electric Co., 341 Pa. Superior Ct. 598, 492 A.2d 27 (1985); Messina v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00968225, 1998 Pa. PUC LEXIS 190 (Order entered September 23, 1998); and Shafer, et al. v. National Utilities, Inc., Docket No. C-00956802, 1996 Pa. PUC LEXIS 57 (Order entered June 12, 1996).  Accordingly, the Commission has no jurisdiction to determine whether Duquesne Light operated within the scope of its easement when it replaced this utility pole or whether it committed a trespass upon Complainant’s property.  These questions remain for a Court of Common Pleas to decide and not for this Commission.  We turn now to the final issue, i.e., whether placement of the utility pole was reasonable.

B.	The Burden of Proof

		Complainant requests an Order from this Commission directing Duquesne Light to reposition its replacement utility pole so it sits beside the damaged utility pole in the gap in his split-rail fence and in line with that fence.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

		The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. 


Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).

		Furthermore, substantial evidence must support the Commission’s decision.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

C.	The Present Case

		While Complainant wishes that the replacement utility pole be positioned in the gap in his split-rail fence beside the existing damaged utility pole, Duquesne Light presented sound reasons for choosing the location that it did.  By placing the new utility pole on the other side of the existing utility pole opposite the roadway and slightly inside the fence line, Duquesne Light was able to meet the municipal requirement of a three-foot set-back from the curb and stay 30 inches away from the markings of the Pennsylvania One Call System for underground utilities.  More importantly, the chosen site allowed the Duquesne Light crew to transfer the wires and equipment from the existing utility pole to the new one without endangering the health and safety of the workers or the public traversing the area.  These concerns outweigh any interest Complainant may have in minimizing the gap in his split-rail fence or easing his lawn mowing operation.  Therefore, Complainant has not met his burden of proving the site Duquesne Light chose for the replacement utility pole was unreasonable.

		For all of these reasons, the complaint must be denied.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding to the extent discussed in the foregoing section of this decision.  66 Pa. C.S. §701.

2. The Commission has no jurisdiction to award property damages.  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982).

3. The Commission has no jurisdiction to determine the scope and validity of an easement.  Fairview Water Co. v. Pa. P.U.C., 509 Pa. 384, 393, 502 A.2d 162, 167 (1985).

4. As the party seeking to obtain affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

5. Complainant has not met his burden of proving that he is entitled to relief from the Commission.  66 Pa. C.S. §332(a).



ORDER

		THEREFORE,

		IT IS ORDERED:

		That the complaint of William F. Pizoli against Duquesne Light Company at Docket No. C-2011-2231202 is hereby denied.


Date: August 15, 2011										
							John H. Corbett, Jr.
							Administrative Law Judge
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