THOMAS, LONG,
 NIESEN & KENNARD
. NORMAN . KENNARD

. Direct Dial: 717.255.7627
%&%rne?s andlaunwﬁ%m af °£’” akennard@thomaslonglaw.com

August 24, 2011

Via Electronic Filing
Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
P.O. Box 3265
Harrisburg, PA 17105-3265

Inre: Pennsylvania Public Utility Commission v. Verizon Pennsylvama, Inc.,
Docket No. R-2011-2234464

Pennsylvania Telephone Association v. Verizon Pennsylvania Inc.,
Docket No. C-2011-2237456

Pennsylvania Public Utility Commission v. Verizon North, LLC,
Docket No. R-2011-2234462

Pennsylvania Telephone Association v. Verizon North, LLC,
Docket No. C-2011-2237496

Dear Secretary Chiavetta:

Enclosed for filing please find the Brief of the Pennsylvania Telephone Association in the
above-referenced consolidated proceeding. Copies are being served in accordance with the
attached Certificate of Service.

Should you have any questions, please do not hesitate to contact me.

Very truly yours,

THOMAS, LONG, NIES/]??! & KENNARD

Kennard

Encl. g
cC: Dennis J. Buckley, Presiding Administrative Law Judge

212 LocUST STREET » SUITE 500 » PO, BOX 9500 » HARRISBURG, PA 17108-9500 s 717.255.7600 = FAX717.236.8278 » www.thomaslonglaw.com



BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission
Pennsylvania Telephone Association

V.
Verizon Pennsylvania Inc.
Pennsylvania Public Utility Commission
Pennsylvania Telephone Association
V.

Verizon North L1LC

R-2011-2234464
C-2011-2237456

R-2011-2234462
C-2011-2237496

BRIEF OF

THE PENNSYLVANIA TELEPHONE ASSOCIATION

Date: August 24, 2011

Norman J. Kennard, Esq. (ID # 29921)
Patricia Armstrong, Esq. (ID # 23725)
Charles E. Thomas, IIL, Esq. (ID # 201014)
THOMAS, LONG, NIESEN & KENNARD
212 Locust Strect, Suite 500

P.O. Box 9500

Harrisburg, PA 17108-9500

Tel: (717)255-7600
nkepnardimthomaslonglaw.com
parmstrong(cathomaslonglaw.com
cet3withomaslonglaw.com

Attorneys for
Pennsylvania Telephone Association



iI.

111

TABLE OF CONTENTS

PROCEDURAL BACKGROUND ...ttt eans e

SUMMARY OF ARGUMENT

ARGUMENT Lttt et e et se e r et a e s e

A.

Tandem Transit Service Should Be Provided Based On Negotiated Terms,

Ao A L a T I 1 AU RO OO

1.  Federal Law Requires That Verizon, the RLECs, and the CLECs
Negotiate Intercarrier Agreements for the Delivery of Local
Exchange Traffic oo ee e et ae s e

2. Verizon’s Tariff Disincentivizes Negotiated Intercarrier Agreements ..........
3. Verizon’s Tariff Improperly Requires the RLECs to Pay the Costs of
Interconnection Services Provided Qutside of Their Respective

I W OT S oottt e et e e e e e v e e s tte e e e e e e e s aaa e e st e sttt e e e s abaasanes

Verizon’s Tandem Transit Tariffs Are Improperly Filed and Should be
REJECIEM 1oiieiii e et s

Tariffed Transit Service, As Proposed By Verizon, Fails to Address

Incoming Tandem Transit Calling ....cccoovioriiii
1. The RLEC Should Have the Right to Request 2-Way Trunking ...................
2. Verizon Should Commit to Enforcing ICA Commitments Regarding
Call Detail and Passing CPN Without Stripping ...
i.  Incoming Call Detail Is Often Missed ....ccoovviiinineciniinceenn,
it,  Verizon Strips Out the CPN On Billing Records ........coecviiniiiinnnnnn,
3. The Tanff Should Also Specily When Direct Trunking is
APPIOPTIALE .oitiiviiiieteeciieress et ta e bt etee e eseasa st b e ebs bt e e e mteanaeestnese e
The Tariff Definition of Local Service Must be More Specific ...cc.ccoovvvvrecninnns



E. Rule 3.5.1 of Verizon’s Tandem Transit Tariffs Required The RLECs To
Separate Traffic Because Verizon Will Not Make Software Changes On
Its Network And, Then, Gives Verizon The Ability To Unilaterally Force

Changes On the RLECS” NetWorKs ooociiiveanect i eeeeens 27
1. Trunk Separation Is Caused By Deficiencies on Verizon’s Network,

NOt The RLECS’ it cceeie e ae s e 29
2. Tandem Reconfiguration Would Be On the Verizon Side of the Meet

Point and, Hence, Verizon’s EXPense ... 31
3. Summary of Rule 3.5.1 DISCUSSION 1ceuvviviiiiererinriniiiecr e e 32

F.  The Verizon North Tandem Transit Rate is Unsupported and Should Be
REJECIEA ..ottt ase e e e e sae e bt e et rae e s en e eanens 33

IV.  CONCLUSION e s e 34

i1



TABLE OF CITATIONS

Cases
GTE Northwest v. Nelson, 969 F.Supp. 654 (W.D. Wash. 1997} i 6
GTE South v. Morrison, 957 F.Supp. 800 (ED. Va. 1997) e 10

In the Matter of Developing a Unified Intercarrier Compensation Regime; T-Mobile et
al. Petition for Declaratory Ruling Regarding Incumbent LEC Wireless
Termination Tariffs, Declaratory Ruling and Report and Order, CC Docket No. 01-
92, 20 F.C.C.RL 4855 (2005) coreeeeieeeeii ettt ea e sne e 8,9

In the Matter of Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, First Report and Order, FCC 96-325, CC Docket

Nos. 96-98, 95-185, 11 F.C.C.R. 15499 (1996) .oovveivieiiiieeieeie et 12
Towa Network Services v. Qwest, 466 F.3d. 1091 (8% CIr. 2006) wvueevoveeeeooeeeesroeereeeereeee e, 9
Towa Utilities Board v. F.C.C., 219 F.3d 744 (8™ Cir. 2000} w..oveovviereoreeoeeeorr oo eroerereeeeees e I3

Joint Petition of Verizon North LLC and Halo Wireless Services, Inc. for Approval of an
Interconnection Agreement and Amendment No. 1 to the Interconnection Under
Section 252(e} of the Telecommunications Act of 1996, Docket No. A-2011-
2250700 ottt etttk e ekttt eat e et sent e et et e 18

Joint Petition of Verizon Pennsylvania Inc. and Halo Wireless Services, Inc. for Approval
of an Interconnection Agreement and Amendment No. 1 to the Interconnection
Under Section 252(e) of the Telecommunications Act of 1996, Docket No. A-2011-

22T TAT ettt 18
MCI WorldCom, Inc. v. F.C.C., 209 F.3d 760 (D.C. Cir. 2000) ..coooiiiciiicciiciiceecee e 9
Mich. Bell Te. Co. v. MCIMetro Access Transmission Sves., 323 F.3d 348 (6™ Cir. 2003) .......... 6
Quick Communications, Inc. v. Mich. Bell Tel. Co., 515 F.3d 581 (6" Cir. 2008) .cvvvvevvererrcrnn.e. 6
Qwest Corp. v. Cox Nebraska Telcom, LLC, 2008 WL 5273687 (D. Neb. 2008) ..coocoovvvieninnnn, 7
Verizon North LLC 2011 Price Change Opportunity Filing, Docket No. P-2010-2208086

(Order entered January 27, 20T1) oot e s 14
Verizon North v. Strand, 140 F.Supp.2d 805 (W.D. Mich. 2000} ... 7
Verizon North v, Strand, 309 F.3d 935 (6™ Cir. 2002) oeviveeeeieceeeeeeeeseeoeeossesereese s senseeeon 6

i



Verizon North v. Strand, 367 F.3d 577 (6™ Cit. 2004) wvv.oooooooeeeeeoveereeeseomseeeeeeese oo, 7,8,10

Wis. Bell v. Bie, 340 F.3d 441 (7™ Cir. 2003) w.oveeeeeeeseeeeeeeeeeeeeseeeee e eeees s enset et 10,12

States, Reoulations, Texts, Codes

AT CFR § 20,11 oottt ettt e e e e e e e e eee e e bt eaas s e b et et s e e eas s e tb e s e e teeeenmeeererreneen 9
AT LS. § L34 ittt et ettt e bkt et et eea s 26
A7 TS, § 25T ettt ettt e et e e e ne e et s eeteans 59
A U R N T (o] ) DO TP SO U U SOS OO S SO USSP O UU SO UUT 10
AT TS, § 25T(CI2) eereeeriieiiiie et e et et e s e e et et e ont e 4.7,10
47 US.C. § 251{CH2I B crieoriiieriiite ettt e n e et e e ettt e n e eae e 12
47 U.S.C. § 25T(CH2IC) rvivrierimrieciee ittt ettt ettt s oo tee e e ere et b e et e bt e enbets s etteeatesneeennan 13
AT ULSIC. § 252 oot et e ettt b ettt as et 57,9
00 Pa. C.8. § 130T 1ot b st s s eve s e et a e bt sh e e b e e e s ra e b e e enbe s eaeeareas 4
G0 Pa. .S, § 1304 oot e ae e et e e s e e e s e s e e e e b e e e te e et are e aneeerannesranas 4
B0 Pa. 8. § 30T it rre et eae e b oSttt s et s e eaee e eraeseetaesarins 14
OO Pa. .8, § 3000 oot e e et eta s e ae e et t e e rae e ries 15
Miscellaneous

httn://en.wikipedia.org/wiki/Digital Mulliplex SVSIEITL ©ouvvovee ittt ee e 23
hitn://www 22 verizon.com/wholesale/local/order/services/1 . platform-platform. 00.html .......... 25
www.neutraltandem. com/prod Services/ A IIIL v e tv e e are e s st tesras i e e eneaerannens 16

v



i. PROCEDURAL BACKGROUND

On April 5, 2011, Verizon Pennsylvania Inc. (“Verizon PA”) filed Tariff Telephone - PA
PUC No. 19, Section 1, and Verizon North LLC (“Verizon North”) (collectively “Verizon™) filed
Tariff Telephone - PA PUC No. 10, Section 10. On April 23, 2011, the Pennsylvania Telephone
Association, on behalf of 1ts member rural local exchange camriers (“PTA Companies” or
“RLECs”) operating in Pennsylvania,' filed Formal Complaints against each. The PTA
Companies are rural Jocal exchange companies in Pennsylvania which serve exceedingly rural
areas of Pennsylvania and are the carriers of last resort for both broadband and voice services in
these difficult and expensive to serve territories.> Verizon PA and Verizon North filed Answers
to the Complaints on May 5, 2011. By separate Orders dated May 19, 2011, the tariffs were
suspended.

Thereafter, a Prehearing Conference was held at which case management matters were
addressed, including scheduling. On June 27, 2011, Verizon filed an Amended Answer and New
Matter, which was replied to by the PTA on July 18, 2011. Verizon responded to the PTA’s
Preliminary Objections regarding its New Matter on July 28, 2011.

Factual development in the case consists of testimony and exhibits. On July 11, 2011,

Verizon filed the testimony of Peter J. D’Amico as its Statement No. 1.0. On August 1, 2011,

' For purposes of this proceeding, the PTA Companies are: Armstrong Telephone Company - North, Armstrong
Telephone Company - Pennsylvania, Bentleyville Telephone Company, Citizens Telephone Company of
Keckshurg, Frontier Communications Commonwealth Telephone Company, LLC (d/b/a Frontier Commonwealth),
Frontier Communications of Breezewood, LLC, Frontier Communications of Canton, LLC, Frontier
Communications — Lakewood, LLC, Frontier Cormnmunications — Oswayo River, LLC, Frontier Cormmunications of
PA, LLC, Hickory Telephone Company, Ironton Telephone Company; Lackawaxen Telecommunications Services,
Laurel Highland Telephone Compainy, Mahanoy & Mahantango Telephone Company, Marianna & Scenery Hill
Telephone Company, The North-Eastern Pennsylvania Telephone Company, North Penn Telephone Company,
Consolidated Communications of Pennsylvania Company (fk/a North Pittsburgh Telephone Company), Paimerton
Telephone Company, Pennsylvania Telephone Company, Pymatuning Independent Telephone Company, South
Canaan Telephone Company, Sugar Valiev Telephone Company, Venus Telephone Corporation, and Yukon-Waltz
Telephone Company.

2 PTA St. 1 at 7 (“The smail companies serve far fewer lines per square mile than Verizon at generally a higher cost
per customer.”).



the PTA filed the Prepared Rebuttal Testimony of Gary M. Zingaretti, marked as PTA Statement
No. 1. Thereafter, on August 8, 2011, Verizon submitted the Surrebuttal Testimony of Peter J.
D’Amico as Verizon Statement No. 1-1. Hearings were held on August 12, 2011. This Brief is
timely filed pursuant to the schedule established by Your Honor for this proceeding.
Concomitantly with the [tigation of Verizon’s tariffs, the parties have continued to
engage In mediation for the purpose of establishing a voluntarily agreed-to interconnection

agreement in lieu of the tandem transit tariff at issue in the litigation.

IL SUMMARY OF ARGUMENT

Under the architecture of the Pennsylvania public switched network (“PSTN’), many of
the PTA Companies’ end office switches are connected to (“subtend” in industry parlance)
Verizon’s tandems, Verizon is the dominant tandem provider in Pennsylvania. When Verizon
enters into an interconnection agreement with another carrier, Verizon and that carrier also
contemplate that tandem switching and transit services will be provided for traffic destined for
delivery to the sub-tending carriers.’

The PTA Companies and Verizon have an over one hundred year ongoing history of
cooperating to complete calls.* The PTA Companies and Verizon have a number of contractual
agreements in place, which have been voluntarily entered into and are not tariffed.” These
include extended area service (“EAS”) agreements, the Telecommunications Service and

Facilities Agreement (“TS&FA”), which deals with toll services, third-party services and other

‘PTA St 1at7.
*NT at 54-55.
*NT at 55.



interconnection issues, as well as the ILEC’s toll traffic originating responsibility plan
(“ITORP”).% As Mr. Zingaretti, witness for the PTA, described:

At the time of AT&T divestiture, Verizon, then Bell Atlantic, and the PTA

Companies executed a series of agreements, including the Telephone Services and

Facilities Agreement (“TSFA™) specifying how their networks would be

interconnected and compensation. The TSFA was a voluntary process between

Bell and the RLECs, upon the introduction of toll competition attendant the

AT&T/Bell Modified Final Judgment, to replace the preexisting toll revenue

settlement process between Bell and the ILECs. It has been modified several

fimes since it was originally entered into, including as to the delivery of local

traffic originated by third parties. At no time, of which I am aware, did Verizon

state that it wished to open an industry dialogue regarding third party local traffic

delivered by the RLEC to the Verizon tandem.’

Facilities used and services provided as between Verizon and the RI.ECs have never been
tariffed. This is the first time that Verizon has sought to tariff facilities and service arrangements
between the RLECs and Verizon.

In the pre-competition era, the trunking arrangements between the RLECs and Verizon
were implemented at the border between the two carriers (the “meet point”) for the exchange of
toll and local calls. With the advent of competitive carriers, traditional EAS calls now can
involve local calls from the RLEC to a customer of a competitive local exchange company
(“CLEC”) or a commercial mobile radio service (“CMRS” provider).

Verizon and the CLECs and CMRS providers have entered into interconnection
agreements for the use of the Verizon tandem switch to complete their indirect interconnection

with the RLECs. These negotiations were conducted without participation by the RLECs.®

Through these arrangements, the CLECs and CMRS providers have become the new calling or

NT at 55-56.

"PTASt Lat7.

® The RLECS are not parties to these arrangements. Further, the RLECs have no right to demand an interconnection
agreement with a CLEC.



called party on these local routes. The RLECs were not adversely affected by these agreements
until the filing of Verizon’s transit tariff.

Up to this point, Verizon has charged the CLECs and CMRS providers for their indirect
interconnection on the basis of their call origination and has not sought to charge the RLECs for
the CLLECs’ and CMRS providers’ choice of interconnection. This is fair because, as incumbent
local exchange carriers, the RLECs obligation 1s to exchange local traffic at a technically feasible
point “within the carrier's network’™ (in this case, the RLEC’s network). Tt is illogical,
inequitable and unlawful to require the RLECs to pay for and subsidize the CLECs and CMRS
providers® use of Verizon’s network to establish an indirect interconnection with the RLECs, by
forcing the RLECs to then pay for facilities not on their network to reach the CLECs and CMRS
providers.

The Commission should resolve this dispute with a two-part order. First, the
Commission should reject Verizon’s tariffs as unjust, unfair, and unreasonable because the rates,
terms, and conditions for local transit services should be addressed in negotiated intercarrier
agreements, rather than unilaterally dictated tariffs. Second, the Commission should also require
Verizon and the RLECs to negotiate an intercarrier agreement, a commercial agreement in this
case, that addresses the rates, terms, and conditions by which Verizon terminates local fransit
traffic on the RLECs” networks.

The Commission should find that Verizon’s tariffs are unfair, unjust, and unreasonable. '’
It imposes a one-sided, untenable, unreasonable “solution” to issues associated with traffic

exchanged between the RLECs and local carriers other than Verizon. In so doing, the tariffs

47 U.S.C. § 251{c)(2) (“Interconnection. The duty to provide, for the facilities and equipment of any requesting
telecommunications carrier, interconnection with the local exchange carrier’s network {A) for the transmission and
routing of telephone exchange service and exchange access; (B) at any technically feasible point within the carrier’s
network....”) {emphasis added).
66 Pa. C.S. §§ 1301 and 1304.



dictate the rates, terms, and conditions by which the RLLECS exchange traffic with other parties
(RLECs and CLECs) and proposes to change existing networks that have adequately evolved
over 100 years. It has undermined the negotiation provisions of the Telecommunications Act."
It has ehminated any incentive on the part of Verizon or third-party CLECs to negotiate
appropriate intercarrier agreements with the RLECs and exposes the RLECS to unilateral terms
developed by Verizon that do not adequately address the RLECs' rights and interests.

Verizon's tariff not only increases costs to the RLECs in the form of transit fees, but also
requires the RLEC’s to incur the costs of time, material and labor {o modify a functioning
network. Some of these additional costs include:

® [istablishing additional network monitoring trunks

These additional trunks will be required to monitor any Verizon mandated
duplicate and redundant trunking

e Establishing less efficient multiple trunk groups

Establishing multiple trunk groups for the same or similar traffic is inefficient
especially when required to build to every tandem in a LATA (only one is used
today). Reference Tariff section 3.5.1

e Facility Costs beyond exchange boundaries

Verizon’s tariff also would require RLECs to build facilities where they do not
exist today in order to connect to each tandem in the LATA.

e Accounting and billing/payment changes

All of section 3.4 of the tariff proposes changes to exist payment process which

may cost RLECs more than the transit charge themselves. Verizon's tariff

U See generally 47 U.S.C. 251-252.



mandates payment dates, deposits, late fees and interest rates. All of which
change the historical relationships between RLECs and Verizon where there have

been no recorded events causing harm to Verizon.

Iffl. ARGUMENT

A. Tandem Transit Service Should Be Provided Based On Negotiated Terms,
Not In a Tariff

1. Federal f.aw Requires That Verizon, the RLECs, and the CLECs
Negotiate Intercarrier Aereements for the Delivery of Local Exchange
Traffic

“[TThe over-arching purpose of the Telecommunications Act is to ... promote competition

m local telephone markets.”"?

To that end, “the [Telecommunications] Act sets forth detailed
requirements for the development of an interconnection agreement between an incumbent and a
provider seeking to enter the market.”” As such, the Telecommunications Act requires local
exchange carriers who desire to interconnect with other local exchange carriers to negotiate or,
where necessary, to arbitrate, agreements for the exchange of that local traffic.'* State action “is
preempted if it interferes with the methods by which the federal statute was designed to reach

[its] goal.”"

The Sixth Circuit specifically admonished state commissions that tariffs may not
substitute for the federally-mandated process of negotiating and arbitrating an inierconnection

agreement for inter-carrier facilities and services required to be provided by the

Telecommunications Act.

2 Ouick Communications, Inc. v. Mich. Bell Tel. Co.,, 515 F.3d 581, 585 {6th Cir. Mich. 2008) (citing Mich. Bell
Tel. Co. v. MClIMeiro Access Transmission Servs., 323 ¥.3d 348, 35152 (6th Cir. 20063)).

'* GTE Northwest v. Nelson, 969 F. Supp. 654, 656 (W.ID. Wash. 1997).

' See generally 47 U.S.C. § 251-252,

' Verizon North v. Strand, 309 F.3d 935, 940 (6th Cir.2002) (“Verizon Novth I).

-6 -



A tariff supplants the procedure the Act requires.'® Tariffing thus contradicts federal and
state determinations that transit services provided by an ILEC be included in agreements.’’
Tariffs which dictate the terms of what the Telecommunications Act requires be reached through
negotiation would resulf in “an interconnection agreement by fiat. Such a result was found to be
inconsistent with the elaborate statutory framework of § 252.7'8

The Sixth Circuit, in a subsequent Verizon North v. Strand case, has addressed, and
rejected, a carrier's attempt to tariff crucial terms and conditions of interconnection
arrangements.'” Specifically, the Verizon North IT court addressed whether a state public service
commission properly approved a CLEC's tariff imposing reciprocal compensation terms on an
ILEC without negotiation or arbitration. The Sixth Circuit held that a carrier cannot tariff the
rights and obligations reserved by the Telecommunications Act as the subject of intercarrier
agreements.”

Specifically, the Court held that to allow the imposition of rights and obligations by tariff
“gliminates the virtues of negotiated competition ensconced in § 252.”*' Furthermore, it would
“frustrate[] Congress's intent by eviscerating its chosen mechanism for increasing competition in
the local telephony market and by upsetting the intricate balance between competitors and

incumbents.”* In making this determination, the court noted that “[t]he state's role in assisting

the process of interconnection agreement formation is clearly bounded by the plain language of

'® Jd. (tariffing the provision of network elements “evades the exclusive process required by the 1996 Act, and
effectively eliminates any incentive to engage in private negotiation, which is the centerpiece of the Act” (citing
Verizon North v. Strand, 140 F.Supp.2d 805 at 810 (W.D. Mich. 2000))).
" Owest Corp. v. Cox Nebraska Telcom, LLC, 2008 WL 5273687 (D. Neb. December 17, 2008) (upholding state
commission decision requiring the provision of transit service as a Section 251{c)}(2)). A copy of the unreported
opinion is attached hereto.
i Verizon North v. Strand, 367 F.3d 577, 585 (6™ Cir, 2004) (“Verizon North II')

Id.
* 1d. at 584-85.
2 Jd. at 585 (emphasis in original).
1.



252 of the Act.”® Throughout the Verizon North opinion, the Sixth Circuit emphasized the
integral role that negotiation and competition play under the Telecommunications Act.

The Verizon North series of cases is very similar to the case presented, except that
Verizon 1s now taking an opposing position. Here, Verizon seeks, by its tariffs, to impose the
rates, terms, and conditions for local transit services by which third-party carriers and the RLECs
would exchange local traffic. Yet, Verizon, and the third-party CLECs are bound by § 251 of the
Telecommunications Act to negotiate appropriate agreements with the RLECs addressing these
very services.”* ILECs and CLECs have a “duty to negotiate in good faith in accordance with §
252 the particular terms and conditions of [intercarrier] agreements”. As a result, the fariffs
effectively sidestep the negotiation and arbitration requirements of the Telecommunications Act.
The Verizon tariffs in this case, if allowed to stand, would likewise constructively impose an
interconnection agreement for local transit services by “fiat.” In the Sixth Circuit's words, it
“eviscerate[s] any incentive to engage in private negotiation, which is the centerpiece of the
[Telecommunications] Act.”>

The FCC’s ruling in the 7-Mobile Declaratory Ruling’® also confirms that Verizon
cannot establish rates, terms and conditions for the exchange of local traffic pursuant to a taniff.
The FCC held, on a prospective basis, that an ILEC was prolibited from imposing such
compensation obligations for non-access traffic pursuant to tariffs and added new subsection

20.11(e) which provides:

P id

*d.

3 Ouick Comm., Inc. v. Mich. Bell Tel. Co., 515 F.3d 581, 585 (6™ Cir. 2008) (commenting on the Verizon North Il
oépinion).

* In the Matter of Developing a Unified Intercarrier Compensation Regime; T-Mobile et al. Petition for
Declaratory Ruling Regarding Incumbent LEC Wireless Termination Tariffs, Declaratory Ruling and Report and
Order, CC Docket No. 01-82, 20 F.C.C.R. 4855 (2005) (“T-Mobile Declaratory Ruling™).

-8-



Local exchange carriers may not impose compensation obligations for traffic not

subject to access charges upon commercial mobile radio service providers

pursuant to tariffs.
The rationale of the T-Mobile Declaraiory Ruling applies equally, as well, to wireline carriers
such as the RLECs and the CLECs. The FCC concluded that “[PJrecedent suggests that the
{FCC] intended for compensation arrangements to be negotiated agreements and we find that
negotiated agreements between carriers are more consistent with the pro-competitive process and
policies reflected in the 1996 Act.”?

The Eighth Circuit has interpreted the FCC’s changes to 47 CFR § 20.11 as part of a
“move [by the FCC] away from tariffs and toward negotiation and arbitration in order to

facilitate market competition.”®

Likewise, the Eighth Circuit noted that “‘no provision of the
Communications Act except 203(a) requires tariffing, and no provision gives a carrier a positive
right to file a tariff.”"*

Because the FCC and Federal Circuits have rejected the rigidity of tariffs in favor of the
negotiation and arbitration requirements set forth in 47 U.S.C. §§ 251 and 252 of the
Telecommunications Act, this Commission should find that the Verizon tariffs filed in the mnstant
proceeding are inconsistent with and preempted by federal law, and, as such, are unjust, unfair
and unreasonable.

Verizon’s tariffs insert variables where a negotiated agreement would provide stability.
If approved, Verizon could file changes to the rates and terms at any point. Any proposed change

to the tariff may lead to addition opposition by the RLECs and the parties would be readdressing

these 1ssues before the Commission.

7" 1d. at 4863 9 14.
® Jowa Network Services v. Qwest, 466 F.3d 1091, 1098 (8® Cir. 2006).
# Id. (quoting MCI WorldCom, Inc. v. F.C.C., 209 F.3d 760, 764 (D.C. Cir. 2000)).

-0 -



pA Verizon's Tariffs Disincentivize Negotiated Intercarrier Agreements

The very presence of Verizon’s tariffs effectively eliminates Verizon’s mmcentive to then
also negotiate intercarrier agreements for transit traffic. As the Sixth Circuit expiained in
Verizon North I, allowing a telecommunications provider to tariff the rates, terms, and
conditions of a crucial network element as an alternative to obtaining interconnection rights is
tantamount to “a fist slamming down on the [negotiating] scales.”” Indeed, such action “does
not just slightly unbalance the negotiations by forcing the [party upon whom the tariff is
imposed] to show its hand. It instead completely forestalls the need for negotiations. Rather than
just forcing the [party upon whom the tariff is imposed] to reveal the rates it wants to charge,
which clearly disrupts the negotiations, this [action] completely obviates the need for
negotiations by allowing [the party] to establish its own rate without any interaction between the

1 The Telecommunications Act envisions that CLECs, as the new entrants into

[two parties].
the local calling area, will request interconnection with ILECs in order to exchange local
traffic.’? Verizon’s tariffs truncate this process and deprive the RLECs of their rights.

Likewise, Verizon, if its tariffs are in effect, has no incentive to also negotiate an
agreement with the RLECs for the delivery of transit traffic. As Mr. Zingaretti noted, while the
tariffs themselves refer to the opportunity to enter into a separate agreement:

one must consider what incentive Verizon will have to negotiate any
contractual agreement with the RLECs, if their tariff is allowed to become
effective. While it would be a legal matter, it 1s unclear to me how Verizon can

offer a tariff for services and then, while that tariff is still in effect, offer different
deals to other parties. Also, as 1t has everything that it seeks in the tariff, Verizon

3 Verizon North IT, 367 F.3d at 585; (also citing Wis. Bell v. Bie, 340 F.3d 441, 444 (7th Cir, 2003) (tariffs unfairly
alter negotiations by “plac[ing] a thumb on the scales™ and requiring only one of the parties to fully participate in
the negotiation}).

* Jd. (emphasis added).

* 47U.8.C. 251(c)(1) and (2); see also GTE South v. Morrison, 957 F.Supp. 800, 802 (E.D. Va. 1997) {(“The Act
directs the incumbent telephone companies to negotiate purchase and interconnection agreements with the new
entrants”}.

210 -



has no incentive to negotiate and the RLECs have no means of forcing Verizon to
the negotiating table.”

Verizon’s tariffs disincentivize productive negotiations and undermine the RLECs rights since
effectively, Verizon offers the RLECs the option of signing Verizon’s proposed transit
agreement, or else Verizon claims to hold that carrier to the tariffs. By tariffing transit services,
Verizon has nothing to lose.

As Mr. Zingaretti noted: “Transit Service has been included in every interconnection
agreement that I have negotiated. Verizon admits that it has nearly 300 interconnection
agreements that provide for Tandem Transit Service.”*

The RLECs were fully engaged in the process of negotiating an Agreement when the
tariffs were filed and continue to actively negotiate an agreement with Verizon. The RLECs
continue to believe that a tariff is not the proper mechanism and request that the Commission
direct the negotiation of an agreement. A template for such an agreement was attached to Mr.
Zingaretti’s testimony as Exhibit GMZ-3.

3. Verizon's Tariffs Improperly Require the RLECSs to Pay the Costs of

Interconnection Services Provided Outside of Their Respective
Networks

Verizon’s decision to tariff local transit services results directly in requiring the RLECs
to pay the costs of interconnection services provided outside of their respective networks. In
doing so, the tariffs seek to indirectly obtain what no carrier has any right to obtain directly --
RLEC payment for traffic exchange costs incurred outside of the RLEC network as a result of

the networking decisions of Verizon and other third-party carriers.

B PTA St lat17.
*PTA St. 1 at 16 (citing Verizon St. 1.0 at 5, Lines 18-20).
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47 U.S.C. § 251(c)2)(B) makes clear that RLECs' responsibilities for interconnection
cannot ekten.d, in any case, beyond a point on the RLECs’ respective incumbent networks.
Specifically, 47 U.S.C. § 251(c)(2¥B) provides that it is the duty of an ILEC (a term which
includes the RLECS) “to provide, for the facilities and equipment of any requesting
telecommunications carrier, interconnection with the local exchange carrier’s network . . . at any
technically feasible point within the carrier's network.™> Tn the FCC’s Local Competition Order
released on August 8, 1996,%° reiterated that interconnection provided by an ILEC under
§251(c)(2)(B) must be provided by the ILEC at “any technically feasible point within [its]

"7 Any such requirement that the RLECs pay Verizon for interconnection costs

network.
incurred outside of their respective networks would be in direct conflict with the FCC’s previous
orders and federal aw.”®

In fact, because the RLECs are not required to bear the costs of exchanging local traffic
outside of their networks, it seriously calls into question whether a transit agreement between the
RLECS and Verizon is even necessary, even though the RLECs continue to be open to that
potential compromise.

Verizon, however, clearly intends to use its tariffs as a means of “placing its thumb on the
scales” of negotiations in order to coerce a different resolution than it could otherwise achieve.”
After all, as long as the tariffs remain in place, Verizon suffers practically no consequences from

insisting on an agreement that effectively mirrors the terms of its tariffs. In fact, by so doing,

Verizon has everything to gain, and nothing to lose, unilateral terms and unilateral rates.

B 47US.C. § 251(c)(2)B); see also FCC Rule 47 C.F.R. 51.305.

38 In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, First
Report and Order, CC Docket Nos. 96-98, 95-185, 11 F.C.C.R. 15499 (1996) (“Local Competition Order™),

7 Id. at 15588 9 173,

*1d.

*® See Wis. Bell, 340 F.3d at 944.
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When an RLEC sends traffic to a CLEC or CMRS provider that has clected to connect
only to Verizon, in lieu of establishing an interconnection poimnt on the RLEC’s networks, the
CLECs and CMRS providers have effectively elected to designate the Verizon/RLEC service
border meet point as their own interconnection point. Accordingly, it is the CLEC or CMRS
provider that is utilizing Verizon’s transit service arrangement. As Mr, Zingaretti testified:

In my experience working with CLECs, this decision [to connect directly or

indirectly] is made by comparing the rates, terms and conditions of indirect

connection through Verizon to the direct cost of ordering facilities to the [RILEC

POLY

CLECs and CMRS providers have made the affirmative decisions to utilize Verizon’s
existing network to produce an indirect interconmection with an RLEC rather than invest in a
direct interconnection to the RLECs. If Verizon’s network were not in place, these carriers
would either have to make the investment to establish a direct point of interconnection or try to
find another transiting carrier.

In Jowa Utilities Board," the Eighth Circuit held that the FCC had unlawfully adopted
and attempted to impose interconnection requirements on incumbent LECs that would have
resulted in superior arrangements to that which the incumbent LEC provides to itself.
Accordingly, the notion that the RLECs are required to provide a direct interconnection to the
CLECs and CMRS providers beyond their networks, a level of interconnection that would be
superior to that which the RLECs provide to themselves and other interconnecting carriers such
as Verizon, violates 47 U.S.C. § 251(c)(2){C) and the decision of the Eighth Circuit in Jowa
Utilities Board.

In sammary, Verizon’s tariffs ask the RLECs to subsidize the CLECs® and CMRS

providers’ use of Verizon’s network to exchange local traffic with the RLECs -- a unilateral

“PTA St. 1 at 19-20.
" Towa Utilities Board v. F.C.C., 219 F.3d 744 (8" Cir. 2000) (“lowa Utilities Board”).
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decision made by these carriers in lieu of making the investments necessary to establish a direct
interconnection. In light of the RLECs’ obligation to provide direct or mndirect interconnection
only on their networks, the conclusion is inescapable that the affirmative election by the
CLECs/CMRS providers to utilize the Verizon network in lieu of making the investments
necessary (o establish a direct interconnection is the sole and direct cause of, and requires the use

of, the Verizon transit services at issue in this proceeding.

B. Verizon’s Tandem Transit Tariffs Are Improperly Filed and Should Be
Rejected

Verizon’s rate changes are governed by the terms of their Chapter 30 Plans, as well as the
statote itself. This Commission held recently in the Verizon North Price Change Filing that:

Under the Company’s Plan, the allowable change (increase or decrease) in rates

for noncompetitive services is based on the annmual change in the Gross Domestic

Product Price Index (GDP-PI). The Plan also contains special provisions for

protected services and addresses revenue neutral adjustments to the rates of

noncompetitive services. The Plan set forth in Verizon North’s Chapter 30 Plan is

a complete substitution of the rate base/rate of return regulation. Noncompetitive

services are defined as regulated services or business activities that have not been

determined or declared to be competitive.*

A Chapter 30 company is permitted to file an annual rate adjustment for noncompetitive
services and no other changes are permitted for noncompetitive services. The tariffs, which are
the subject of this proceeding, are for noncompetitive services and were not filed as part of the
annual tariff filing. Unless the tariffs apply to competitive services, such a rate increase is
limited to Verizon’s annual Chapter 30 rate adjustment.*’

Tandem transit services are not “competitive” under Chapter 30. The statutory definition

of competitive services provides:

2 Verizon North LLC 2011 Price Change Opportunity Filing, Docket No. P-2010-2208086 (Order entered January
27,2011), slip op. at 2.

¥ See Verizon PA’s Altemnative Regulation Plan, Part 1, Price Stability Mechanism; Verizon North’s Alternative
Regulation Plan, Part 3, Price Stability Plan; 66 Pa. C.5. § 3015.
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‘Competitive Service’ A service or business activity determined to be competitive

by the commission on or prior to December 31, 2008, and a service or business

activity determined or declared to be competitive pursuant to section 3016

(relating to competitive services).**

There was no action by the Commission declaring transit services to the RLECs to be
competitive prior to December 31, 2008. Nor has there been any action since. In fact, a review
of both Verizon and Verizon North’s current Alfernative Regulation Plans on file with the
Commission make no mention m identifying those services which have been found to be
competitive of tandem transit service.

Under § 3016 a carrier may declare a retail “nonprotected” service as competitive.”> No
such declaration, however, has been filed by Verizon. Nor does Verizon’s claim that tandem
transit service is “competitive” make any sense, since competitive services are not required to be
tariffed. If transit service were required to be tariffed, it would have been included as part of
Verizon’s tariff 500, The very filing of a non-tariff 500 service here demonstrates that Verizon
does not view the service as competitive.

The only evidence on this issue that Verizon presented is the averment that “as a factual
matter ... there is competition for local transit service.”*® However, as Mr. Zingaretti testified, if
the mere presence of a competitor in the market place was all that was required to have a service
deemed competitive, every telephone service would be declared competitive. Verizon claims
that the RLECs have other options for Tandem Transit service, pomiing to the presence of

47

Neutral Tandem.”” However, Neutral Tandem’s focus is upon CLECs, not incumbents. Even

the quote Verizon chose from Neutral Tandem’s website describes its service as “a more

66 Pa. C.S. § 3012.
* 66 Pa. C.S. § 3016.
¥ Verizon St. 1 at 9.

* Verizon St. 1.0 at 6.
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efficient and cost-effective means for competitive carriers to route local traffic to one another.”™®

Neutral Tandem may be providing Tandem Transit service, but its core market is not the ILEC
industry. As Mr. Zingaretti described, “a more thorough review of their website mdicates that
Neutral Tandem transformed how ‘wireless, cable, CLEC, and broadband telephone companies

%9 Verizon also states that the RLECs have not

route local transit traffic to one another.
considered altemative transit options because “they currently use Verizon’s network to transit
their local traffic without paying for it As Mr. Zingaretti noted, however, “Verizon ignores
the fact that these interconnection facilities are already in place and to replace them would be a
potentially significant capital outlay. In addition, the RLECs are already paying for the exchange
of local traffic as contemplated by the FCC -- up to the point of interconnection on their
network.””’

In summary, Verizon has submitted no proof that its local fransit service is a competitive
service or complies with the procedures necessary to have it declared as such. The language of

2 . .
one which Verizon has not undertaken.

Chapter 30 requires a far more specific process,’
Therefore, Verizon‘s filing of its local transit service 1s not a filing related to a competitive

service and 1s in violation of Chapter 30, because it was not included as part of that annual filing.

* PTA St. 1 at 21-22 (citing Verizon St. 1.0 at 7, Lines 8-9).

“PTA St. 1 at 22 (citing www neutraltandem.comv/prodServices/index him). See PTA Exh, GMZ-4.

% See Verizon St. 1.0 at 6.

*'PTART at 22.

2 PTA St. 1 at 6 (“When Verizon introduces a competitive service, it’s Chapter 30 obligation is to *.. file
informational tariffs for services declared competitive....” [See Bell Atlantic Pennsylvania Inc.’s Alternative
Regulation Plan, Part 2 — Competitive Services Deregulation Plan, sub-part A — Impact and Benefits.] This could
have been accomplished by filing a new competitive service in the Verizon Pennsylvania, Inc. PA PUC Tariff No.
500, Informational Tariff for Competitive Services, This would not be a new concept for Verizon, as they already
have approximately 80 competitive services and/or markets in that tariff.  Instead, Verizon filed a new, fully
regulated, non-competitive services tariff with the PUC through which it will end-run both the negotiation process
for an appropriate agreement and their Chapter 30 obligations, uniless the Commission dismisses the tariffs.”),

- 16 -



C. Tariffed Transit Service, As Proposed Bv Verizon, Fails To Address
Incoming Tandem Transit Calling

A significant problem with Verizon’s tariffs is the extremely limited definition of tandem
service - only focusing upon the originating side and ignoring the terminating service that
Verizon also provides when it accepts and hands off a local call. Mr. D’Amico conceded that
there are two customers on a transited call, a calling and called customer, and two carriers, the
originating and terminating carrier.”” While Verizon charges only the originating carrier,” there

are functionalities that Verizon also provides to the terminating carrier, one of which is the

provision of billing records so that the terminating carrier can also bill the originating carrier.”

Indeed, the purpose for Verizon requiring separate trunking for IXC toll is so that it can record

local transit traffic (without changing its switch software™®) and tender a bill.”’

The PTA disagrees that tariffed tandem transit service should be narrowly viewed as a
one-directional offering. Mr. Zingaretti challenged Verizon’s notion that tandem transit service
applies only to outgoing traffic.

Obwviously, [the RLECs] also receive Tandem Transit Traffic. This in and of itself
should illustrate how overly restrictive the tariff is and is yet another basis for the
Commission to reject the filing. In response to the PTA’s concerns, Verizon
refuses to discuss the issue (“The only traffic at issue for this transit service is
local traffic originating from the RLEC.” [See VZ St. 1.0 D’ Amico Direct at Page
17, Lines 1-2]) Although Verizon fails to provide a specific reference to support
this statement, Section 3.5.4 of the tariff states “The customer may use the service
only for Tandem Transit Traffic that originates on the customer’s network™.”®

¥NT at 113-114.

*NTat 114.

® NT at 115, (“Q. One of the functionalities that Verizon provides is the billing records to the terminating carrier
correct? A. Correct. Q. [Verizon] charges the originating carrier but it also provides functionalities to the terminating
carrier correct? A. Correct.”).

% NT at 77-78,

NT at 115.

*®PTA St 1at 14,
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Verizon concedes that, in interconnection agreements, it is the option of the tandem
customer to elect two-way or one-way facilities.” However, due to Verizon’s narrow view of
the tariff transit service as being “a one way service[,]” the customer receiving the tariffed
service has no right to elect two-way trunking.®®  Verizon’s interconnection agreements all
address two—way traffic and the need for call originating records, but not the tariff, because of
Verizon’s constrictive view of tariffed tandem transit service.”

The PTA Companies have been sceking for some time to ensure that the traffic that
Verizon sends through to the RLECs contains the calling information necessary to bill the
originating carrier. “This lack of detail continues to nag the PTA Companies.” An example of
the PTA’s concerns is exemplified in the ICA that Verizon has requested be approved by the
Commission with a company called Halo Wireless.”> Not only does Halo misrepresent the
nature of traffic, the calls are delivered to the sub-tending LECs with no originating number
(Calling Party Number or “CPN™} in the billing records, buf rather a billing telephone number
(“BTN”} is intentionally inserted into the call detail record. The BTN provided is local to the
called number, although not factually correct, in order to make the call appear to be local, and to
enable such traffic to flow over local interconnection trunks instead of IXC trunks.®’

The other, related problem is caused by Verizon itself stripping out calling number details

and inserting zeros instead. “This is a well known problem that Verizon barely acknowledges

* NT at 84.

“ONT at 85.

*INTat112.

8 Joint Petition of Verizon Pennsylvania Inc. and Halo Wireless Services, Inc. for Approval of an Interconnection
Agreement and Amendment No. 1 1o the Interconnection Under Section 232(e} of the Telecommunications Act of
1996, Docket No. A-2011-2251147; and Joinr Petition of Verizon North LLC and Halo Wireless Services, {ne. for
Approval of a Wireless Interconnection Agreement and Amendment No. 1 Under Section 252(e} of the
Telecommunications Act of 1996, Docket No. A-2011-2250700.

“PTASt lat 5.
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and refuses to do anything about.”® If the PTA Companies are required to provide accurate
CPN and other billing data, the tariffs should specify that, so foo, are the PTA Companies
entitled to receive such information and that Verizon, as the Tandem Operator, should take steps
to ensure that neither it nor anyone else strips the data out of the éall.

There should be no question that Tandem Transit calls pass both ways. Verizon's
pubEical]y—offered,. but non-tariffed Access Tandem Connection (“ATC”) service provides
transiting from the service provider to both Verizon and non-Verizon end offices. In marketing
this ATC service, Verizon states that the service allows the purchaser to send and receive traffic
to third parties. “So purchasers of ... ATC service ... are buying a 2-way product, but the

5% under Verizon’s tariffs. A purchaser of tandem

RLECs are only receiving a I-way service
transit service should have access to accurate records reflecting both sides of this equation. This

is yet another reason why Verizon’s tariffs are inappropriate for tandem transit service.

1. The RLEC Should Have the Right to Reqguest 2-Wav Trunking

The facilities that commect the RLECs and Verizon are not adequately defined in the
tariffs. There is no reference assuring that interconnection will continue to be accomplished over
two-way trunk groups. Verizon’s interconnection agreements with other service providers allow
the use of two-way trunk groups,®® including the conversion of one-way trunk groups to two-way

%7 These same network considerations that are included in negotiated agreements,

trunk groups.
should also be included in the tariffs. “Without clear language addressing the form of

interconnection, the PTA companies will be at the mercy of Verizon’s (non)willingness to

“PTASL 1 atl5.

 PTA St. 1 at 15-16.

% pTA St. 1 at 11 {(“For instance, see the Verizon Interconnection Agreement with 321 Communications, filed with
the PA PUC on July 22, 2010 ,Interconnection Attachment, Section 2.4 Two-Way Interconnection Trunks.”).

S PTA St. 1 at 11 (“See Verizon Interconnection Agreement with 321 Communications, filed with the PA PUC on
Tuly 22, 2010, Interconnection Attachment, Section 2.4.3.").
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2508

negotiate on this issue. The tariffs need to be much more specific as to the facilities

contemplated.

2. Verizon Should Commit to Enforcing 1CA Commitments Regarding
Call Detail and Passing PN Without Stripping

Verizon should provide adequate call detail records to the terminating company,
including the actual originating number (i.e., CPN) and the Carrier Identification Code (“CIC”)
of the originating carrier.

There are two principal problems with Verizon’s tandem transit service from the
perspective of the terminating carrier -- both are billing issues. The terminating carrier relies
upon the Verizon billing records (EMI) to render a bill to the originating carrier.”” Where those
billing records are not accurate or missing critical information, such as CPN, originating carriers
are either not billed accurately or not billed at all.

In attempting to diminish the importance of tandem providers generating accurate call
records, Verizon claims that “the RLECs’ arguments about phantom traffic are overblown...”””

and that a federal solution is necessary.” Actually, what is required is that Verizon enforce its

current contracts to ensure that CPN is received and cease stripping out CPN in its tandems.

i. Incoming Call Detail Is Often Missing
Verizon misses the point when it states that it “generally” passes along call detail

received from the originating carriers and, if the detail is incomplete, that is “probably” due to

% PTA St. 1 at 11 (“The requirement to ‘cooperate and assist the Company in reconfiguring interconnection
facilities, and the trunk groups riding on such interconnection facilities’ is hardly a blueprint of specificity for
interconnection.”}.

% NT at 94-95.

™ Verizon St. 1.0 at 29.

" Verizon St. 1.0 at 29,
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the actions of the originating local service provider.”” Verizon has a contractual right contained
m all of its interconnection agreements to obtain CPN on “at least 95%” of all incoming calls,
including tandem transit calls.”” Verizon’* and the RLECs” abide by this requirement when
their customers originate calls.

Yet, Verizon makes little or no attempt to enforce CPN adherence by other originating

. 6
providers.’

There is no process in place for a terminating carrier to even complain about the
lack of CPN.”” In surrebuttal testimony,78 and again on recross, Verizon claimed that 1t “has no
control over what the originating party sends...and 1 guess that I would characterize that as
impossible.””” These claims are exaggerated and simply reflective of the fact that Verizon wants
to be paid to provide tandem transit service, but doesn’t want to bear any responsibility for
ensuring that the traffic meets contractual standards.

It would not be “impossible” for Verizon to undertake measures to ensure that the tandem
traffic delivered to it complies with the interconnection agreement. Verizon simply does not

wani to do so, as its witness conceded:

Q. So you have a contractual right, if more than five percent of the traffic doesn’t
have CPN, to go to the carrier and enforce this contractual provision, correct?

A. 1 think technically we could do that.

ek
Q. It's not difficult to discover, correct? You know when you're not - - you can do
a traffic study for a month to find out what percentage of traffic has calling party
number on it, Correct?

2 Verizon St. 1.1 at 28.

7 Verizon St. 1.1 at 16 n.3; NT at 117 (...contract provisions require each party to pass calling party information on
at least 95 percent of the calls.”); see also NT at 123,

" NTat 117.

' NT at 94-95.

" NT at 117 (“Q. Does Verizon enforce that provision? A. We try to. The FCC I believe has tried to as well, but
vou know, sometimes either we don't have the ability to enforce it or there’s so many bodies, you can only look at so
many, you know, carriers, you know.”).

"INT at 124,

8 Verizon St. 1.1 at 22 (Ensuring carrier comphiance “would impose impossible obligations...”)

7 NT at 122 and 123 (“...impossible for Verizon to control traffic”),
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A. Yeah 1 but traffic studies, you know, I mean, people think traffic studies, you
just look at stuff. I mean, there there’s a lot of data mvolved in traffic studies and
there's a lot of resources both capturing the call detail and having somebody
summarize it and review it. So [ mean, it is possible and we do it, but it's not like
every day somebody looks at a report and says, CPN is up to 96 percent or down.
I mean, it is a special - -
ek

Q. If you get a complaint about a carrier that is not passing CPN, and you look at
that carrier's traffic and study it for a month, that's not a big deal, is 1t?

A. Well, T don’t know that we have a process for people to come in and complain

about CPN. And once we do identify that carrier - - again, we do it, but it's not an

easy thing. H's an admunistrative burden -- not burden, butf it's a lot of

administration and it's just a lot of records. I mean, I don't know if you've ever,

you know, looked at some of, you know, the detail, but it's just a lot of volume, a

lot of volume goes through our tandem.*
If the CPN provisioning issue is important enough to include in all of Verizon’s interconnection
agreements and if the whole purpose of requiring the RLECs to split trunks is to allow Venzon
to record and bill for tandem transit service (and render accurate billing records for the carrier’s
terminating RLEC local calls), then it is not unreasonable for the tariffs to also include tariff
language regarding the level of CPN included in traffic delivered to the RLECs,

Verizon’s witness conceded that, were this an interconnection agreement, the CPN
obligation would be included and does not disagree that the provision should be included:

Q. If this is standard language in an interconnection agreement and requires

Verizon to pass CPN on 95 percent of the calls and that's good enough for the

interconnection agreement, why isn't it good enough for the tariff as well?

A. We didn't need to put that provision in for the transit -- let me think about this

for a second. T guess we didn't put it in there -- T mean, I wouldn’t disagree with
everybody passing CPN. We just didn't put it in.®!

ONT at 123-125.
'NTat118.
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The PTA submits that the tariffs should be revised to require CPN on 95% of the tandem traffic
exchanged on both an incoming and outgoing basis, including when the traffic originates on a

third-party network.

il. Verizon Strips Out the CPN On Billing Records

Verizon, itself, alters call records by replacing the originating number with zeros, as Mr.
D’ Amico acknowledged.®> This action by Verizon precludes the RLECs from determining the
correct jurisdiction applicable to tandem transit calls and rendering an accurate bill.

Verizon’s witness conceded that its tandem software, where the switch is a “DMS,”®
removes the calling party number from the billing data and populates it with zeros.” The EMI
(billing) records then produced by Venzon include either a billing telephone number (“BTN") or,
where the BTN is needed to identify the carriers to be billed, “zeros are in the originating number
field.”® The witness described BTN as “a kind of fictitious number associated with the -- it’s
used for billing. 1t’s not the actual number of the originating party. It’s assigned to that trunk.”*

Verizon declined to identify the extent of this problem. Its witness did not know how
many of the tandems in Pennsylvania are DMS switches.”” The witness does not know what
portion of the traffic flowing across the tandem is affected by the insertion of a billing number in
lieu of the CPN.¥® Nor would it address the steps needed to fix it. The software problem can be

fixed technologically,” and while Verizon has mvestigated changing the software, it has not

®2 Verizon St. 1.1 at 18.

¥ The DMS Switch is a line of Digital Multiplex System (DMS) telephone exchange switches manufactured by
Nortel Networks. htto:/Zen wikipedig.ore/wiki/Digiral Multiplex Svstem.

UNT at 99-100.

¥ NT at 99-100.

% NT at 100.

TNT at 100,

¥ NT at 104.

¥ NT at 102.
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remedied the situation.”® The Verizon witness did not know how much it would cost Verizon to

fix the software problem.”’

Clearly, there is a problem and, once again, Verizon is refusing to
address it while at the same time msisting on such things as trunk modifications in order for
Verizon to fix and address matters which are of concern to Verizon and its billing issues.

Verizon’s tariffs should be modified to require Verizon to include the CPN in the billing
records of any tandem transit calls without stripping. Verizon’s Tariff Section 3.5.7 requires
REECs to pass both calling party number and called party number when Verizon, itself, does not
do this.

3.5.7 Signaling

The customer’s facilities shall provide the necessary on-hook, off-hook,
answer and disconnect supervision for Tandem Transit Traffic. The
customer shall deliver Tandem Transit Traffic to the Telephone Company
Tandem or End Office with the ten digits of the calling party number and
the ten digits of the called party number dialed by the customer’s end user.

3. The Tariffs Should Also Specify  When Direct Trunking is
Appropriate

Also absent from Verizon’s tariffs are any provision defining an appropriate threshold at
which point dedicated facilities for the traffic would be more appropriate, thus allowing the
exchange of traffic on the RLECs’ networks at any volume, no matter how high. When the local
traffic between a specific CLEC and a RLEC or between the specific CMRS provider and a
RILEC reaches the level of traffic that constitutes a level of typically associated with one DS-1,
then the CLEC or CMRS provider should be required to provision a dedicated arrangement (i.e.,
not switched through the Verizon tandem) either through a direct or indirect facilities

arrangement consistent with the discussion in paragraph 1039 of the FCC'’s Local Competition

PP NT at 101 (¥it still is, you know, is out there.”).
7' NT at 102.
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Order. 1f third-party carriers want to exchange local traffic with the RLECs, then those third-
party carriers should request an intercarrier agreement as contemplated by the
Telecommunication Act wherein the parties negotiate appropriate terms by which the traffic
exchanged can be measured and monitored. The RLECs have a statutory right to negotiate these

terms, and they should not be forced to accept them as unilaterally provided by Verizon.

B, The Tariff Definition of Local Service Must Be More Specific

The PTA Companies are also concerned about the incomplete tariff definitions proposed
by Verizon. The PTA contended in its complaint that the term “lLocal Service Provider” must be
revised so as to exclude Verizon and any third party’s network that uses Verizon’s switching to
provide its end user service. In response to this, Verizon states that “the definition of Tandem

92 . . .
7% Verizon’s testimony fails to

Transit Traffic already excludes such [Verizon] customers.
address the second half of that objection, that customers of third party providers that utilize
Verizon’s switching must be removed from the equation as well. “Without this correction, calls
delivered to resellers of Verizon’s service could result in charges being billed to the RLECs.
Verizon would also bill the RLEC to provide Tandem Transit service when these calls are
delivered to CLECs purchasing products like Verizon Wholesale Advantage, a “bundle of loop,
switching, and enhanced features such as Voice Mail, offered through a commercially negotiated
agreement between Verizon and a CLEC.” It would seem that this may result in Verizon being
compensated twice for the same service.

Moreover, the definition of exchange access in the tariffs is vague, as they simply refer to

the legal definition contained in the Telecommunications Act, which “is not a working definition

“2PTA St. 1 at 12.
P See Verizon website at bitp/fwwwd2 verizon com/wholesale/localiarder/services/ 1 slatform-platform. 00, heml,
visited July 28, 2011.
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of the type employed in the industry, defined by the FCC or by this Commission.™ Verizon
states that the tariff definition is intended to “distinguish local traffic (e.g. traffic ‘within a
telephone exchange’) from toll traffic (traffic that passes from one exchange to another).”” By
relying on definitions provided in the Telecommunications Act, however, Verizon’s tariffs create
ambiguities “which will certainly lead to billing disputes.”*

Under the Telecommunications Act, “telephone exchange service” means:

(A) service within a telephone exchange, or within a connected system of

telephone exchanges within the same exchange area operated to furnish to

subscribers intercommunicating service of the character ordinarily furnished by a

single exchange, and which is covered by the exchange service charge, or (B)

comparable service provided through a system of switches, transmission

equipment, or other facilities (or combination thereof) by which a subscriber can
originate and terminate a telecommunications service.”’

It 1s anything but clear as to what traffic is subject to transit charges. While Verizon
implies that 1t only applies to local calls, the RLECs are doubtful that it is Verizon’s intent to
only apply transit charges.” If Verizon wants to bill Tandem Transit charges for “local” calls as
indicated in its witness’ testimony,” the tariffs should be re-written to match. As discussed
elsewhere, a negotiated contract would be the better solution to this problem.

The draft ICA attached to the PTA’s testimony, sets forth “a more specific and workable

definition.”'®

#PTA St Tar12.

% Verizon St. 1.0 at 18,

% PTA St. 1 at 13. Part A of section 2.6 in the proposed tariff calls for the traffic to be (1) within a telephone
exchange, or (2) within a connected system of telephone exchanges within the same exchange area. Part B of section
2.6 provides another definition, but that is premised upon such services being “comparable”,

T 47U.8.C.§ 15347,

% PTA St. 1 at 13 (“While the PTA Companies can make a strong argument that, under the Verizon tariff, the only
Tandem Transit charges that could ever be charged would be for calls within a single RLEC exchange, from an
RLEC customer to a customer of another service provider. There is no doubt that Verizon's position would be
different — for instance they are likely to look for Tandem Transit charges on intra-MTA wireless traffic, since this is
considered local for purposes of intercarrier compensation.”).

% Verizon St. 1.0 at 19,

' PTA St. T at 14.
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2.31  Local Traffic - Traffic where the originating End User and the terminating
End User are both physically located within the local calling area or non-optional
extended local calling scope area. Local Traffic specifically excludes: (1) any
Internet Traffic; (2) traffic that does not originate and terminate within the non-
optional Extended Local Calling Scope Arrangement, based upon the actual
originating and terminating points of the complete end-~ to end communications;
(3)Toll/Interexchange Traffic; (4) Optional Extended Local Calling Scope
Arrangement traffic; (5) Special Access, private line, Frame Relay, ATM, or any
other traffic that is not switched by the terminating Party; (6) Voice Information
Service Traffic; (7) Virtual NXX Traffic; or (8) Remote call forwarded traffic.'”

This definition makes it clear as to what is local traffic subject to transit charges and does not
open the door fo battles over paying for traffic that is not local in the sense of the originating and
terminating end user being physically located in the local calling area. This definition is actually
quite similar to what Verizon has used in its agreements for the definition of reciprocal
compensation traffic. It clearly identifies what is meant by local and thus the traffic which is
subject to transit charges. It avoids the battles that rage over the federal legislative definitions,

including as to Core Communications and Halo Wireless.
E. Rule 3.5.1 of Verizon’s Tandem Transit Tariffs Required The RLECs To
Separate Traffic Because Verizon Will Not Make Software Changes On [ts

Network And, Then, Gives Verizon The Ability To Unilaterally Force
Chaneges On the RLECs® Networks

Rule 3.5.1 of the proposed tariffs provide as follows:

3.5.1 Established Interconnection

The customer must have interconnection to each Telephone Company Tandem in
each LATA where the customer delivers any Tandem Transit Traffic (o the
Telephone Company. Upon commercially reasonable notice, the customer shall
cooperate with and assist the Company in reconfiguring Interconnection facilities,
and the trunk groups riding on such interconmnection facilities, for use in
connection with such services.

The PTA’s principal concern with Rule 3.5.1 1s the phrascology “the customer shall cooperate

with and assist the Company” in reconfiguring network facilities.

"9 PTA St. 1 at 14, PTA Exh. GMZ-3, ICA Glossary Attachment at 2.31.
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This language would invest too much open-ended discretion in Verizon as Mr. Zingaretti
testified:

For example, Verizon could demand that the PTA Companies split out existing

trunks to separate traffic. We have no idea what this will cost and, as far as we

know, neither does Verizon. The language is too vague. The tariff provides that

we SHALL reconfigure interconnection facilities, essentially as Verizon directs

and we have no say. Such a provision is totally inappropriate and unfair. We also

believe that such requests have not been imposed on all other carriers, thus,

discriminating against the PTA Companies.'®
The PTA has identified two situations where network revisions might be required, one
immediate (common trunk separation) and one potential (tandem switch locational changes).

Mr. D’Amico argued that Rule 3.5.1 is necessary to address reconfiguration needed to
meet industry trunking standards.'” This line of argument is not compelling. The tariffs do not
state that the parties will follow industry standards, only Verizon standards. When asked,
however, the witness could not identify a single industry standard group that establishes trunking
standards, other than to say he believes Telcordia may have some published for intral.,ATA
trunking, ' ignoring the fact that the subject matter here is common trunks and Verizon’s desire
to separate all IXC trunking. Upon further questioning, Verizon’s witness equivocated on
whether the tariffs should just simply incorporate industry standards. “T don’t think it’s specific
to just Telcordia... We [Verizon] need to have separate trunk groups and that’s what this

391035

language is trying to do is, the parties try to work together to establish that. So, instead of an

106

industry required trunk configuration, separation is something that Verizon prefers.”” This, in a

nutshell, is the problem with Rule 3.5.1, as drafted.

Y2 pPTA St 1 at9-10.
163 verizon St. 1.1 at 4.
YUNT at6l.

OINT at 62,

WS NT at 62.
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1. Trunk Separation Is Caused By Deficiencies On Verizon’s Network,
Not The RLLECs’

Common trunk groups between Verizon and the RLECS carry a wide variety of traffic:
interexchange carrier (“IXC”) toll, ILEC (ITORP) toll, local traffic exchanged with Verizon and
local traffic exchanged with other carriers.’”” Verizon desires the RLECs to separate out the IXC
traffic into completely separate trunks.'™® The rationale presented is that the inclusion of IXC
toll traffic in the common trunk group makes it difficult for Verizon to bill for tandem transit,
Were Verizon to begim call recording, its software would then automatically begin generating
billing records for IXC trafﬁc,109 resulfing in double billing, since the RLEC (under prior
agreement with Verizon) already currently bills."'® As Mr. D’Amico explained: “The way the
system is set up 1s, traffic that is recorded is fed mto the downstream systems that feed into
[Verizon’s] billing system.” '’

Verizon’s solution to this software deficiency on its network is to require the tandem
customer (here RLEC) to configure tandem trucking to separate IXC toll traffic into a different
set of trunks. Verizon has undertaken no studies regarding the cost of changing the trunks to
isolate out IXC toll traffic.'’* Nor does it know whether the cost of separation will exceed the
revenues generated by Verizon on Exhibit G.'°

There are alternatives. The information contained in Exhibit G, a study of the traffic

contained on the common trunks, could be used for billing purposes in lieu of trunk

YINT at 66.

' NT at 67.

"NT at 67-68.

"NT at 68,

"UNT at 70 (“Verizon would record and then would also send out a bill so there’s this potential under Verizon
systerns of a double billing[.]”).

HENT at 76,

"3 NT at 77-78.
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separation, Ha

However, Verizon prefers not to do so, because the process “would be pretty
manual and would soon probably become unmanageable,” but this is based upon the number of
factors involved and assumption that this would be undertaken monthly, which is not true.'"”
Factors are recalculated quarterly, annually or as otherwise agreed to by the parties.'"®

If the purpose of trunk separation is to allow Verizon to generate bills for tandem transit
traffic, it is also fair to require Verizon to pay for trunk reconfiguration. Verizon has declined to
fix its billing software issue. Verizon has not studied the cost of revising its software.'” Its
witness does not know what it would cost Verizon to revise its tandem software so that when the
bill is recorded, it is not billed."'® In essence Verizon is shifting the costs associated with
remedying its own billing problems to the RLECs because “well, Verizon 1s offering a service, a
transit service. Part of that service needs to have it designed this way. There’s other reasons, it’s
not just billing, the issue with the phantom traffic, but this is the way that it’s set up for other
carriers...”"”

This rationale ignores the fact that the Verizon/RLEC common trunks between Verizon
and the RLECs were set up long ago. Verizon has had plenty of time to fix its software issues,

but prefers that the RLECs reconfigure the common trunks at their cost rather than use a factor or

have Verizon fix the software issue.

114
NT at 71.

YN at 72-73. The Verizon witness agreed that, typically, nobody recalculates factors on a monthly basis. NT at

73-74.

U6 NT at 73-74 (“Q. ...It's up to the parties, correct? A, Yes.”).

"INT at 79.

PYNT at 79.

"YNT at 77-78.
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2. Tandem Reconfiguration Would Be On the Verizon Side of the Meet
Point and, Hence, Verizon’s Expense,

Rule 3.5.1 also requires the PTA Companies to “have interconnection to each Telephone
Company [Verizon] Tandem i each LATA where the customer delivers any Tandem Transit
Traffic to the Telephone Company.” Verizon could, under 3.5.1, “require RLECs to duplicate
their Tandem Transit trunks ... should Verizon re-home an end office to a different tandem” or
switch out tandems. This action could cause the RLEC to invest in new infrastructure to connect

to Verizon.'” No one knows what the tandem change might be, so that “[tJhe RLECs cannot

52121

predict this additional cost, and neither can Verizon. However, tandems do change.'” The

tariffs, therefore, unnecessarily and discriminatorily, “obligates the RLECs to new capital and

operating costs as directed by or at the whim of Verizon.”'?

Moreover, the “follow the tandem” language conflicts with the Verizon witness’ version

124

of meet point responsibility. ™ Mr. D’ Amico agreed that Verizon is responsible for costs on its

side of the meet point,”” and acknowledged that including a provision expressly recognizing
Verizon’s responsibility in this regard is something that he thinks Verizon would be “willing to

look at it. [But], I can’t commit to specific language right now.”'*

20 PTA St. 1 at 10 (“RLECs and their customers would be better served investing in their broadband infrastracture
rather than playing a game of “follow the leader” in search of Verizon end offices.”),

I PTA St. 1 at9.

! While the Verizon witness stated that he can’t remember the last time a tandem was changed out in Pennsylvania
(attempting to minimize the PTA’s concemns), but then was not aware that three years ago, Verizon re-homed
Pittsburg traffic to its Oakland tandem. NT at 81.

" PTASL Lat 11

" Verizon St. 1.1 at 11 {“Whatever rearrangements and/or additional trunk groups the RLEC might need would
only be on the RLEC side of the meet point. The RLECs would not be building interconnection facilities into
Verizon's service territory to reach Verizon's tandems.”).

> NT at 82.

6 NT at 83,
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3. Summary of Rule 3.5.1 Discussion

The RLECs’ concerns over open-ended tariff language that would require them (“the
customer shall cooperate with and assist the Company™) in reconfiguring network facilities are
justified. The PTA Companies proposed, instead, the following language (as part of the
interconnection agreement):

2.2.1 The Parties have established various trunk groups under their pre-existing

interconnection arrangements, under which the Parties provide services, including

the transit service which is the subject hereof. (“Interconnection Trunks™) Any

new trunk groups necessitated by the provision of services hereunder shall be on
terms to which both Parties mutually agree.'”’

In other words, cooperation, not dictation, is required. Verizon’s witness found this
unacceptable because trunk separation was not required.'?®

Again, this is the type of issue that the parties should work out in an agreement. If a tariff
is to be required, however, the PTA’s general language should be adopted and the trunk specific
languages proposed in Verizon’s surrebuttal testimony added.'® Verizon’s witness agreed that
current language at 3.5.1 requires that, “if Verizon asks for it, [the RLLECs] shall cooperate and
assist Verizon in doing whatever it is that Verizon wants,”"*" This is too open ended. If Verizon
desires a specific change in the network architecture, the parties can discuss and accommodate
the proposal. However, the Verizon language would always compel the RLEC to do what

Verizon says. That is unfair.

7 pTA St. 1, Exhibit GMZ-3, page 26, ICA at § 2.2.1.

"8 NT at 108 (“I don’t read that to say that there's going to be a separate trunk group... Sometimes the ‘mutually’
Part causes problems.”).

# Yerizon St. 1. at 9 (“The customer will establish, and will use, as appropriate, the following separate and distinct
trunk groups over its pre-existing interconnection facilities: Interconnection Trunks for the transmission and routing
of Telephone FExchange Service Traffic, Intral. ATA Toll Traffic, Tandem Transit Traffic, and dial-up switched
Internet traffic within a local calling area; Access Toll Comnecting Trunks for the transmission and routing of
Exchange Access traffic, including translated toll free service access code (e.g., 800/888/877) traffic, between
customer's Telephone Exchange Service end users and purchasers of Switched Exchange Access Service via a
Verizon access Tanden.”).

PUNT at 63(“Right.”).
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F. The Verizon North Tandem Transit Rate is Unsupported and Should Be
Rejected

Verizon PA proposes to charge a rate of $0.001362 per minute-of-use and Verizon North
proposes a much higher rate of $0.0047856 per minute-of-use.”’

Verizon PA’s Tandem Transit Traffic Service rate of $.001362 “is derived by adding the
applicable rate elements established by this Commission for unbundled network elements
(“UNEs™) for the separate functionalities that combine to provide transit service.”'* Mr,
Zingaretti found that “based on TELRIC principles, [the Verizon PA rate] could be considered
appropriate.”

There is no such rate development for Verizon North, however, to justify a rate that is
almost three and one half times higher.'** Verizon North has no UNE tariff.!* It offered no
cost’*® or other support for the rate, other than it has been accepted by CLECs in interconnection

agreements."’

The fact that the rate might have been voluntarily accepted previously is
insufficient grounds to include the rate in a tariff. At the very least, Verizon North should have
presented a similar cost study to that employed to justify the Verizon PA rate.

Without a cost study, Verizon North cannot justify a higher rate higher than Verizon PA.

There 1s no difference between the tandem transit service offered by Vertzon North and Verizon

PA."*® There are no additional elements being offered.’”® Mr. D’Amico was unaware of any

Bl verizon St. 1 at 10,

132 verizon St. 1 at 11; See also NT at 58.
B3 PTASE 1 ato,

34 pTA St 1 at 9.

B35S NT at 58.

136 NT at 58,

137 Verizon St. 1 at 13.

BENT at 57.

PINT at 57.
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different components of the network being used and could only vaguely refer to “potentially
different switch types or different network architectures.””'*
The PTA, therefore, takes the position that no rate has been justified by Verizon North as

just and reasonable. Given the identical nature of the service, the PTA would agree to accept,

however, a Verizon North rate that mirrors that of Verizon PA, but no more.

1V,  CONCLUSION
Wherefore the PTA and its member companies request that this Commission:

1. Reject Verizon’s attempt to tariff a service which has been and continues
to be the product of a negotiated interconnection agreement and require the RLECs and
Verizon to negotiate an interconnection agreement.

2. In the alternative, if this Commission accepts that a tariff can be filed by
Verizon, it deny the tariff as unlawfully filed or, if lawfully filed, require Verizon to
revise the tariff to correct for the issues identified by the PTA in this Brief.

Respectfully Submitted,

gl Keetinard, Bsquire, ID # 29921

At tia Armstrong, Esquire, ID # 23725

@; Charies E. Thomas, IlI, Esquire, 1D # 201014
THOMAS, LONG, NTESEN & KENNARD
212 Locust Street, Suite 500
Harrisburg, PA 17108-9500
Tel: (717)255-7600
nkennard@thomaslonglaw.com
parmstrongihomasionglaw.com
cet3@thomaslonglaw.com

Attorneys for Pennsylvania Telephone Association
Date: August 24, 2011

MONT at 57.
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Connections Between Comparities
372k857 k. Duty to Connect with Other
Lines or Furnish Service Thereto; Collocation. Most
The incumbent local exchange carrier (ILEC)
was required to provide transit service to a competi-
tive local exchange carrier (CLEC). CLEC wanted to
purchase transit service from the JLEC to enable the
CLEC to indirectly interconnect with other carriers,
so CLEC customers could cali customers of a third
carrier. Although interconnection is not defined under
the Telecommunications Act, the unambiguous lan-
guage of the federal statute provides that ILEC must
provide transit service directly or indirectly to other
carriers. Communications Act of 1934, § 1, 47

101,47 U S.C.A. § 251,
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Jiil Vinjamuri Gettman, Michael . Mills, Gettman,
Mills Law Firm, Omzha, NE, Thomas M, Dethlefs,
Qwest Services Corporation, Denver, CO, for Plain-
tff,

David E. Mills, I G. Harrington, Dow, Lohnes Law
Firm, Washington, DC, Kermit A. Brashear, II, Scott
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Bartel, Attorney General's Office, Lincoln, NE, for

MEMORANDUM OPINION
LYLE . STROM, Senior Disirict Judge.

*1 This matter comes before the Court on Qwest
Corporation's (“Qwest™} petition for review of the
Nebraska Public Service Conumission's (*Commis-
sion”} Order (See Filing No. 1),

BACKGROUND

1. Factual Background

This case arises under the Telecommunications
Act of 1996 {the “Act™), 47 U1.5.C. § 151 et seq., and
involves the issue of whether an incumbent local ex-
change carrier (“[LEC”) is required to provide transit
service to a competitive local exchange carrier
(“CLEC”) pursuant to the ILEC's interconnection

case, Qwest 1s an ILEC, and Cox Nebraska Telecom,
LLC (*Cox™) is a CLEC.

provider that used to have a monopoly in a
certain area.” Owest Corp. v, Pub. Lils,
Comm'n of Colo., 479 F 38 1184, 1186 (10th

CLEC means a telecommunications carrier
that competes with already existing carriers
in a fecal market. See Chwest Corp., 479 F.3d
at 1186.

Cox wants to purchase transit service from
Qwest to enable Cox to indirectly interconnect with
other carriers.”™ Cox benefits from an indirect inter-
connection because it enables Cox customers to call
customers of a third carrier without requiring Cox to
directly interconnect with the third carrier. To

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works,
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achieve an mdirect interconnection, Cox needs a car-
rier, such as Qwest, to act as a transiting carrier. As a
transit carrier, Qwest acts as a bridge between the
networks of Cox and the third carrier, fransiting traf-
fic that originates from an end user on Cox's network
and ferminates to an end user on the third carrier's
network (See R-00827).

cussed in more detail below, but generally,
carriers use the term interconnect “to refer to
the physical linking and use of networks
owned by different carriers to permit cus-
tomers of one carrier to call customers of
another carrier .” lowa Network Servs., Ine,
v, Owest Corp., 385 F.Surnp.2d 850, 855 0. 6
(8. Jowa 2003,

Transit service is a switching and transport func-
fion that Qwest provides carriers to indirectly inter-
connect with other carriers (Filing No. 43, p. §). Al.
though Qwest is willing to provide transit service, the
parties dispute whether Qwest is required to provide
the service at cost-based rates.”™

FN3. Bven though Qwest is willing to pro-
vide trangit service, the Court must deter-
mine whether Qwest is required to provide
transit service under Section 251 of the Act

because this finding impacts the proper rate
for the service,

2. Procedural Background

Qwest and Cox atterapted to negotiate an inter-
comnection agreement as required by the Act The
parties failed to negotiate the rate at which Qwest
would offer transit service, and Cox submitted the
issue to arbitration,™ The arbitrator determined that
Qwest was required to provide transit service under

cost” (“TELRIC") based rates (See R-01528-10538).
The Conunission adopted the arbitrator's findings
{See R-02088-02089).

N4, The pasties submitted several issues to
arbitration, but Qwest's obligation to provide
transit service is the only issue on appeal.

Qwest petitioned the Court for review of the
Commission's order, seeking declaratory and injunc-

tive relief ™ Qwest claims the Comrmission errone-

Page 2

ultra vires when it regulated the rates for transit ser-
vice. Qwest claims transit service is governed by Sec-
tion 271 of the Act, and the Federal Communications
Comumission (“FCC™) has sole jurisdiction over the
pricing of network elements governed by Section
271,

- EN3. The Court has jurisdiction over all of

STANDARD OF REVIEW
The Court reviews a state commission's interpre-
tation and application of federal law de novo. See Sw.
Bell Tel, LP. v. Mo, Pub Serv. Comm’n, 530 F.34
0706, 682 (8th Cir.2608).

DISCUSSION

In this case, Section 251 of the Act is at issue.
“The plain meaning of a statute controls, if there is
one, regardless of an agency's interpretation,”
Horras v, Legyity, 495 F3d 894, 900 (8th
Cir. 2000 quoting  Hennepin County Med, Cir. v,
Shalale 81 F.3d 743, 748 (8th Cir, 1996)). “If there is
ambiguity in a statute that an agency has been en-
trusted to administer, however, the agency's interpre-
tation is confrolling when embodied in a regulation,
unless the interpretation is ‘arbitrary, capricious, or
manifestly contrary to the statute.” © Jd. The FCC is
the agency entrusted to administer the Act M and
therefore, the Court must defer to reasonable FCC
interpretations of the Act where applicable.

ENG 47 US.C. 8 151,

*2 Section 257 of the Act establishes a “three-
tiered hierarchy of escalating obligations™ on tele-
communications carriers based on the type of carrier
mvolved. Totgl Telecomms. Servs., Inc., 10 F.C CR.
3726, 3737 (2001). The first tier imposes limited ob-
ligations on all telecommunications carriers, mchud-
ing a duty “to interconnect directly or indirectly with
the facilities and equipment of other telecommunica-
tions carriers.” 47 ULS.C. § 2514a)1) (emphasis
added). The second tier imposes additional obliga-
tions on all local exchange carriers (“LEC™), includ-
ing a duty “to establish reciprocal compensation ar-
rangements for the transport and termination of tele-
communications.” 47 U.S.C. § 251(b)(5). The third

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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tier imposes more stringent obligations on ILECs,
including a duty to interconnect an ILEC's network
with the facilities and equipment of a reguesting
CLEC. 47 US.C. § 251(c){2); 47 C.FR.§ 51.305(a).
Specifically, Section 251(¢){2) states an ILEC has the
following duty:

... to provide, for the

facilities and equipment of any requesting tele-
commmunications carrier, interconnection with the
Jocal exchange carrier's network-

(A) for the transmission and routing of telephone
exchange service and exchange access; =%

service” as: “(A) service within a telephone
exchange, or within a connected system of
telephone exchanges within the same ex-
change area operated to furnish to subscrib-
ers intercommunicating service of the char-
acter ordinarily furnished by a single ex-
change, and which is covered by the ex-
change service charge, or (B) comparable
service provided through a system of
switches, transmission equipment, or other
facilities (or combination thereof) by which
a subscriber can originate and ferminate a
telecommunications service.” 47 U.S.C. §
153(47). The Act defines “exchange access”
as: “the offering of access to telephone ex-
change services or facilities for the purpose
of the origination or termination of tele-
phone toll services.” 47 11.S.C. § 153(16).

(B) at any technically feasible point within the car-
rier's network;

(C) that is at least equal in quality to that provided
by the local exchange carrier to itself ot to any sub-
sidiary, affiliate, or any other party to which the
carrier provides interconnection; and

(D} on rates, terms, and conditions that are just,
reasonable, and nondiscriminatory, in accordance
with the terms and conditions of the agreement and
the requirements of this section and section 252 of
this title,

Page 3

47 U.8.C. § 251{c}2) (emphasis added).

The parties dispute whether an ILEC's intercon-
duty to provide fransit service when an interconnect-
ing CLEC seeks to indirectly interconnect with a
third carrier. The plain meaning of the statute's text
establishes Congress's clear intent to impose such a
duty on ILECs,

The Act does not define interconnection, but the
wnambiguous language of Section 251 demonstrates
that an ILEC must provide transit under Seclion
25i(c)2). Section 251(a} requires all carriers to in-
terconnect and provides that a carrier may fulfill its
interconnection obligation by intercormecting directly
or indirectly with other carrers. 47 US(C, §
251a)1). By permitting carriers to fulfill their inter-
connection obligations through indirect interconnec-
tion, Congress clearly envisioned that indirect inter-
connections would be an available means of inter-
connection. Transit service plays a critical role in the
availability of indirect interconnections. See
Developing a Unified Infercarrier Comp. Regime, 20
FCCR, 4685, 4740 (20035)(Further Notice of Pro-
posed Rulemaking)(“Further Notice of Proposed
Rulemaking”}. As recognized by the FCC, carriers
“often rely upon transit service from the incumbent
LECs to facilitate indirect interconnection with each
other.” /d. Because transit service is esgential to indi-

strongly indicates that an TLEC is required to provide
transit under the Act.

Section 251(c), an ILEC must allow a CLEC to inter-
connect its facilities and equipment with the TLEC's
network “for the transmission and routing of tele-
phone exchange service and exchange access.” 47
US.C. § 251 cH2i(A), 47 CEFR. § 51.305(a). Ac-
cordingly, an ILEC must provide transit service when
a CLEC interconnects with the ILEC for the purpose
of indirectly interconnecting with a third carrier. Oth-
erwise, the indirect interconnection could not be used
“for the transmission and routing of telephone ex-
change service and exchange access,” and an ILEC
could frustrate the flow of traffic and prevent carriers
from indirectly interconnecting. Such a finding would

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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meaningless. The clear language of Section 251 re-
quires ILECs to directly intercommect with competi-
tors and facilitate competitors' ability to indirectly
interconnect.

FNS. Section 251¢b)(5) which requires
LECs to establish compensation arrange-
ments for the transport and termination of
telecommunications does not apply when a
carrier is acting as a transiting carrier. See

F.CCR, at 4737-38. Section 251{b) applies
to arrangements between an originating car-

the context of transit, the transiting carrier is
not the originating or terminating carrier.
Accordingly, Qwest is not required to pro-
vide transit under Section 251(b}.

Compefitive Telecomms, Assn v, FOC 117 F.3d
1068 (&th Cir.1997Y “CompTel”) does not compel a
contrary finding. In CompTel, the Eighth Circuit
Court of Appeals reviewed portions of the FCC's
First Report and Order, ™ including the FCC's defi-
nition of interconnection. /. at 1070-71, The Court
affirmed the FCC's construction of interconnection as
the physical linking of networks and not the transpor-

Court determined that the language “for the transmis-
sion and routing of telephone exchange service ....“ in
Section 25%(c)(2) merely described what the inter-
connection would be used for and did not create a
duty to transport traffic. /4 However, transit service
was not at issue in CompTel. While the Court was
correct in finding that interconnection does not gen-
erally include the transport of traffic, an ILEC's obli-
gation to provide transit service is an exception to the

plicitly supports the availability of indirect intercon-
nections, transit is critical to the availability of indi-
apply to transiting carriers, the Cowrt finds that an
ILEC's interconnection obligations must include the
duty to provide fransit even though interconnection
does not usually include transport.

FNO. Implementation of the Local Competi-
tion Provisions in the Telecomms, Aet of
1996 11 ECCR, 15499 (1996) (“First Re-
port and Order™), aff'd in part and rev'd in
part, AT & T Corp. v, Jowe Urils, B, 535
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U.S. 366, 119 S.C1 721, 142 LEA.2d 833
{19993

The Court's finding is consistent with the pur-
pose of the Act. Congress passed the Act to encour-
age competition among ielephone service providers.
Sw, Bell Tel F P 330 F.3d at 680. Ensuring that
carriers can obtain transit service at cost-based rates
facilitates this goal. The FCC has recognized that
“carriers that are indirectly intercommected may have
no efficient means by which to route traffic between
their respective networks” without the continued
availability of {ransit service. Further Notice of Pro-
posed Rulemaking, 20 F.C.C.R. a{ 4740, Carriers that
cannot indirectly interconnect with other carriers will
be required to directly interconnect with every carrier
they need to exchange traffic with (See R01529).
This alternative is neither economical nor efficient
for some carriers, and as a result, may prevent carri-
ers from entering the market. AT & T commented on
the relationship between the availability of transit
service and competition during the FCC's notice and
comment rulemaking proceedings, stating: “transiting
lowers barriers to entry because two carriers avoid
having to incur the costs of constructing the dedi-
cated facilities necessary {o link their networks di-
rectly.” Further Notice of Proposed Rulemaking, 20

ner that requires ILECSs to provide transit service fur-
thers the Act's purpose, ™"

FNIO. The Court is not persuaded by
Qwest's unsupported claims that transit ser-
vice falls under the scope of Section 271

rather than Section 23] of the Act.

*4 Qwest claims that FCC rules and decisions
preclude the Court's finding that an ILEC must pro-
vide transit under Section 251(¢). The FCC has de-
fined interconnection and analyzed an ILEC's inter-
conmection obligations in other contexts; however,
the FCC has not yet determined whether an ILEC is
required to provide transit service pursuant to its in-
terconnection obligations. Further Notice of Proposed
Rulemaking, 20 F.C.CR, at 4737, Indeed, the FCC is
currently seeking comment on its authority o prom-
ulgate transit rules and the need for rules that directly
cover an ILEC's transit obligations. See Further No-
tice of Proposed Rulemaking, 20 F.C.C .R. 4685,
While the Cowrt does not have the benefit of the
FCC's guidance on this issue, the FCC's statements in
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its current notice and comment rulemaking proceed-
ings indicate that the FCC's existing rules and deci-
sions do not preclude the Court's finding that Section
25 1{c) requires ILECs to provide transit service. See
id.

The FCC's existing rules and decisions establish
that interconnection does not generaily include the
transport of traffic. However, the FCC has left open
the possibility that interconpnection may include
transport in specific and narrow circumstances. The
FCC's rules define interconnection as “the linking of
two networks for the mutual exchange of traffic” and
notes “Itlhis term does not include the transport and
termination of traffic.” 47 C.FR. § 51.5. The FCC

and federal courts have affirmed
the FCC's definition of interconnection as a permissi-
ble construction of the statute.” Despite the appar-
ent clarity of the FCC's definition, the FCC has more
recently found that an ILEC’s interconnection obliga-
tions include the duty to provide entrance facilities, a
form of transport, when entrance facilities are used to
transport ILEC to CLEC traffic or CLEC to ILEC
traffic. See Unbundied Access to Network Flements,
20 F.CCR, 2533, 2611-12 (2005); Sw. Bell Tel

LP, 530 1.3d at 683-84,

FNLL. Toral Telecomms. Servs., fne.. 16
E.C.C.R, at 5736-37.

FNI3. Comp Tef 117V 3dat 1072 AT & T
Corp. v, FCC, 317 BF.3d 277 234-3%

This case differs from the FCC's entrance facili-
ties order in that transit service involves CLEC to
CLEC traffic. Nonetheless, the FCC's entrance facili-
ties order demonstrates that inferconnection can in-
clude transport in limited circumstances.

The Court has thoroughly considered the FCC
rules and decisions cited by Qwest, but the Court
does not find that the FCC intended for these authori-
ties to be conclusive on the issue of whether an ILEC
ig required to provide transit. Nonetheless, the clear
language of Section 251 requires an ILEC to provide

transit service pursuant to its inferconnection obliga-
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tions under Section ES_I_(L}Q)M Thus, Qwest must
provide transit service to Cox.

FN14. Because the Court finds that Qwest is
required to provide transit under Section
251c)Z), it is not necessary to determine
whether Section 231{a) provides an inde-
pendent basis for requiring Qwest to provide
fransit service,

Finaily, the Court must determine whether
Qwest must provide transit service at TELRIC-based
rates. Interconnection must be offered at cost-based
252(d}. The FCC has approved TELRIC as a proper
methodology for determining the rates for intercon-
nection, First Report and Order, 11 F.C.CR. at
and did not err when it determined that Qwest was
required to provide transit service at TELRIC-based
rates. Accordingly, the Commission's Order will be
affirmed. A separate order will be entered in accor-
dance with this memorandum opinion.

D.Neb.,2008.

Qwest Corp. v. Cox Nebraska Telcom, LLC

Not Reported in F.Supp.2d, 2008 WL 5273687
(D.Neb.)
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