BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Russell L. Bennett					:
							:	 
v.						:		C-2010-2190280
					:
Verizon Pennsylvania Inc.				:



INITIAL DECISION


Before
Conrad A. Johnson
Administrative Law Judge


		This Initial Decision sustains in part the Complaint of Russell L. Bennett against Verizon Pennsylvania Inc., which relates to telephone service and dismisses that part of the Complaint which relates to internet and satellite television services for lack of jurisdiction. 


HISTORY OF THE PROCEEDING


		On July 21, 2010, Complainant Russell L. Bennett (Complainant or Mr. Bennett) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania Inc. (Respondent or Verizon).  Mr. Bennett alleged in March 2009 he received a call from Verizon and was offered a bundle package — telephone, internet and Direct TV Satellite Television (Direct TV) services — for a monthly charge of $125.00.  Mr. Bennett asserted he accepted the offer but afterwards Verizon failed to properly bill him; he did not receive a bill for $125.00, but his bill continued to increase month after month.  (Complaint ¶ 4).  As relief, Mr. Bennett requested that Verizon bill him “the right way.”   (Complaint ¶ 5).

		On September 8, 2010, Verizon filed an Answer denying Mr. Bennett had been improperly billed, but admitting he was issued a credit of $57.37 in August 2009 for overbillings in May and June 2009.  (Answer ¶ 4).  Also Verizon alleged that Mr. Bennett subscribed to its Double Freedom plan and added premium services which increased charges to his monthly bill.  (Answer ¶ 4).  As relief, Verizon requested dismissal of the Complaint.

		On January 4, 2011, the Commission notified the parties that this case was assigned to the undersigned for hearing in Pittsburgh on February 8, 2011, at 10:00 A.M.  A Prehearing Order outlining the applicable procedural rules was served upon the parties on January 5, 2011.  Afterwards, Respondent moved for a hearing continuance due to its counsel’s hearing conflict in another proceeding before the Commission.  Respondent represented that Complainant did not object to a hearing continuance.  By Interim Order dated February 1, 2011, a hearing continuance was granted.   By Notice dated February 2, 2011, the hearing was rescheduled for February 24, 2011.  By correspondence dated February 23, 2011, counsel for Respondent represented that the parties had arrived at a resolution of the case and were memorializing their agreement and requested cancellation of the February 24, 2011 hearing.  Resolution was not achieved.  Therefore on March 29, 2011, the parties were notified that the initial hearing was rescheduled for April 20, 2011.  

		The initial hearing was convened and closed in Pittsburgh by the undersigned on April 20, 2011.  Hearing participants included Complainant, Respondent’s witnesses, Anthony Nigro and Kellie Lewis, and attorney, Janet L. Miller.  Testimony was received from both parties.  Complainant offered Exhibits A and B, which were admitted into the record (Tr. 39).  Respondent offered Exhibits 1, 1-S, 2-R and 3, which were admitted into the record (Tr. 130 and 135).  Respondent’s Exhibit 1 (Exhibit 1) is a multi-page document containing Complainant’s Verizon bills for billing periods dated April 7, 2009 through February 7, 2011.

		The initial hearing generated 136 pages of transcribed testimony.  The record was closed by Second Interim Order dated May 26, 2011.  This case is procedurally ripe for ruling.


FINDINGS OF FACT

		1.	Complainant is Russell L. Bennett, who resides at 114 Wallis Avenue, Farrell, PA 16121 (Tr. 8).

		2.	Respondent is Verizon Pennsylvania Inc.

		3.	Since February 2008, Mr. Bennett’s telephone service provider was Verizon (Tr. 17 and Answer ¶ 4).

		4.	In March 2009, Mr. Bennett subscribed to Verizon’s Double Freedom bundle (double bundle) which included telephone and Direct TV’s television service (Exhibit 1). 

		5.	Verizon has a Triple Freedom bundle (triple bundle) which includes unlimited local and long distance calling, internet and Direct TV services (Tr. 60-61).

		6.	In March 2009, Mr. Bennett received a telephone call from Verizon and was offered a triple bundle that included telephone, internet and Direct TV for a monthly charge of $124.99 (Tr. 17, 41, 61 and 73).

		7.	Mr. Bennett accepted Verizon’s offer for triple bundle services (Tr. 17 and 34), to begin in April 2009 (Tr. 30 and 52) and continue at the same price of $124.99 for “12 months in a row” (Tr. 35 and 80).

		8.	Mr. Bennett’s acceptance of Verizon’s triple bundle was a two-year plan. After one year the price of the triple bundle would increase (Tr. 35).

		9.	Verizon processed Mr. Bennett’s order for the triple bundle in March 2009 (Tr. 61).

		10.	Mr. Bennett paid his March 2009 billing of $102.45 in full on April 6, 2009 (Exhibit 1).

		11.	Mr. Bennett’s April 7, 2009 bill included Verizon charges of $115.08 for basic and non-basic telephone services and $80.63 for Direct TV for a total amount of $195.71
(Exhibit 1).

		12.	The April 7, 2009 bill included a credit of $4.55 for the removal of telephone services for the period March 10 to April 6, 2009, a charge of $48.80 for the addition of telephone services for the same time period and a Direct TV credit of $23.99 (Exhibit 1).
		
		13.	Mr. Bennett paid his April 2009 bill of $195.71 in full in cash on May 4, 2009 through a third party payment processor, George Street Market (Complaint ¶ 4, Attachment). 

		14.	Beginning with the May 7, 2009 billing in the amount of $234.79, Verizon included telephone, Direct TV and internet charges in a single bill to Mr. Bennett (Exhibit 1; Tr. 79-80).  The May 7, 2009 bill included internet charges backdated to March 30, 2009 (Exhibit 1; Tr. 80).

		15.	In May 2009 Mr. Bennett called Verizon, complained about his bill being so high and asked why he had not yet received a bill for $125.00.  Verizon issued him telephone service credits of $31.99 and $10.52 for a total of $42.51, that were applied to his June billing (Exhibit 1; Tr. 17-18).  

		16.	On June 3, 2009, Mr. Bennett paid $200.00 in cash on his May 2009 billing of $234.79 through a third party payment processor, George Street Market (Complaint ¶ 4, Attachment). 

		17.	After Verizon made a $42.51 adjustment to his May billing, Mr. Bennett carried forward a $7.52 credit to his June 2009 billing (Exhibit 1; Tr. 17 and 99).
		18.	After May 2009, Mr. Bennett paid varying amounts on his bill and carried balances forward (Exhibit 1).  

		19.	Mr. Bennett did not make a payment on his June 7, 2009 bill in the amount of $204.63 by the July 2, 2009 due date (Exhibit 1). 

		20.	On July 7, 2009, Verizon billed Mr. Bennett $204.63 for past due charges plus $197.03 for new charges for a total of $401.66 (Exhibit 1).

		21.	In July 2009, Mr. Bennett called Verizon questioning the accuracy of his bill; he “was issued more credits” (Tr. 18); and he paid $75.00 on his bill (Exhibit 1).

		22.	In August 2009, Verizon billed Mr. Bennett $269.29 for past due charges and $199.78 for new charges for a total of $469.07 (Exhibit 1).

		23.	In August 2009 according to Mr. Bennett, he was told he had to make a payment arrangement on the back bill.  In order to keep services on, he agreed to pay $73.63 for the next five months (Tr. 18).

		24.	According to Ms. Kellie Lewis, a supervisor in Verizon’s Financial Services Department (Tr. 95), Mr. Bennett contacted Verizon on August 17, 2009, and entered into a payment agreement for his past due balance (Tr. 101).  Verizon enters into payment arrangements when a customer’s service is in jeopardy of suspension (Tr. 108).

		25.	According to Ms. Lewis, “Mr. Bennett was to begin with an initial $50.00 payment and then to pay current monthly charges plus $73.61 for five consecutive months” (Verizon’s Exhibit 3; Tr. 110).

		26.	Mr. Bennett paid $50.00 on August 20, 2009 and $73.63 on September 2, 2009 (Exhibit 1).

		27.	According to Mr. Bennett, under the triple bundle agreement he was to pay $36.01 for telephone, $24.99 for internet and $63.99 for Direct TV for a total of $124.99 (Tr. 17, 31 and 41-42).

		28.	According to Anthony Nigro (Mr. Nigro), who works in Verizon’s Vice Presidential Escalations Department (Tr. 59), the monthly charge for the triple bundle  “…was 36.01 for home phone service, unlimited long distance as well as local calling along with the caller I. D., and voice mail. Internet, 24.99.  Direct T.V. which is $63.99. Total 124.99 (Tr. 73).”

		29.	Mr. Nigro testified that a Verizon customer receives various discounts for subscribing to a double or triple bundle service package, but he did not know the amount of the discounts (Tr. 64).  

		30.	According to Mr. Nigro, “You get various discounts. The more that you combine, the more particular discounts are received by the customer” (Tr. 64).  The discounts continue for twelve months and usually extend to an additional three months at Verizon’s option (Tr. 64-65).  

		31.	Mr. Bennett contended as part of his triple bundle he was suppose to receive $150.00 in Verizon Debit cards, but only received one Verizon Debit card for $50.00 (Complainant’s Exhibit B; Tr. 31 and 39).

		32.	Mr. Bennett testified, “And I was supposed to be paying after the discounts and the rebates, $125.00 a month (Tr. 17).”  He further testified, “I never received a $125.00 bill. And to this day I still haven’t received a bill that says 125 on it, which was part of my bundle agreement” (Tr. 31).

		33.	According to Mr. Bennett, he was to receive discounts for each bundle service as follows: phone – $7, internet – $6 and television – $21 (Tr. 35-36).

		34.	Mr. Bennett’s triple bundle for $124.99 did not include taxes, surcharges, optional services such as a private number, 3-way calling, additional receivers, security backup, games and Starz Play on the internet or Showtime on Direct TV (Tr. 65-68).	

		35.	Mr. Bennett subscribed to monthly optional telephone services which included an unpublished number for $3.50 and 3-way calling at $0.75 per call (Exhibit 1; Tr. 55-56 and 67).	

		36.	In the April 7, 2009 billing, Verizon billed Mr. Bennett under its double bundle, $115.08 for basic and non-basic telephone and $80.63 for Direct TV for a total of $195.71 (Exhibit 1). 

		37.	In the April 7, 2009 billing, the aforementioned $115.08 telephone charges included a Verizon Freedom Essentials charge of $49.99 reduced to $48.80 after service adjustments but not including taxes and surcharges (Exhibit 1).  

		38.	In April 2009 according to Verizon’s witness, Mr. Nigro, Mr. Bennett had services for Verizon’s triple bundle, but was billed under the double bundle (Tr. 77 and 81).

		39.	The April 7, 2009 billing did not include internet charges because the charges arrived in “Verizon Pennsylvania Telephone Department” from “the Internet Department, which is a separate entity” after the bill printing date (Tr. 80-81).

		40.	In the April 7, 2009 billing, Verizon billed Mr. Bennett for phone services which exceeded the agreed upon rate of $36.01, exclusive of taxes, surcharges and optional services (Exhibit 1; Tr. 41, 61, 65 and 73).

		41.	Mr. Bennett telephoned and spoke with a Verizon representative in May, June, July, and August 2009 and January and February 2010 to complain about incorrect charges on his bill (Tr. 17-19 and 85).

		42.	Each time Mr. Bennett called Verizon to complain about his high bill in April, May, June, and July 2009, Verizon issued Mr. Bennett various credits (Exhibit 1; Tr. 17-18 and 31-33).

		43.	Verizon admitted that Mr. Bennett “was initially billed at $101.99 instead of $80.99 for the Double Freedom plan in May and June 2009.” (Verizon’s Answer ¶ 4).  In the August 7, 2009 billing, Verizon adjusted Mr. Bennett’s bill with 24 credits totaling $57.37 for telephone service for the May and June 2009 overbilling (Verizon’s Answer ¶ 4; Exhibit 1; Tr. 76). 

		44.	From May 2009 to March 2010, Verizon billed Mr. Bennett under its double bundle for phone service at a monthly rate of $42.00 (Answer ¶ 4; Exhibit 1; Tr. 73 and 86), rather than the agreed upon triple bundle monthly rate of $36.01 for phone service (Verizon Exhibit 1; Tr. 41 and 73).

		45.	Verizon alleged Mr. Bennett’s telephone, internet and Direct TV services could not be triple bundled because in July 2009, he had an outstanding balance and his internet service was charged to a credit card (Answer ¶ 4).

		46.	In March 2009 when Verizon processed Mr. Bennett’s order for the triple bundle (Tr. 61), he did not have an outstanding balance (Exhibit 1; Tr. 83).

		47.	Mr. Bennett did not use a credit card to pay his Verizon bills which included telephone, internet and Direct TV services (Tr. 83 and 88).

		48.	Verizon’s billings to Mr. Bennett do not reflect that any payments made by Mr. Bennett were made with a credit card (Exhibit 1; Tr. 83 and 88).  

		49.	At the time of hearing according to Verizon, Mr. Bennett’s bill for telephone, internet and Direct TV was $1,917.67 (Tr. 104).

		50.	At the time of hearing according to Mr. Bennett, Verizon owes him money for overbilling him (Tr. 33).

		51.	The testimony of Verizon’s witnesses, in relevant part, is not found credible.

		52.	The testimony of Mr. Bennett, in relevant part, is found credible.

DISCUSSION

Background

		Complainant Bennett maintains he was overbilled by Respondent for telephone, internet and Direct TV services offered to him by Verizon as a Triple Freedom bundle (triple bundle) in March 2009 at the monthly rate of $124.99 for the first year of a two-year plan (Tr. 31).  Complainant asserts under the triple bundle, his bill escalated (Tr. 17-18).  Further he never received a bill at the flat monthly rate of $124.99 (Tr. 31).  As a remedy, Complainant seeks reimbursement from Respondent for the alleged overbilling.

		Respondent Verizon counters that Complainant was properly billed, but admitted there was an overbilling in May and June 2009 that was adjusted in August 2009.  Respondent alleges Complainant’s order for the triple bundle could not be processed in July 2009 because “his internet was direct billed to his credit card at that time, and perhaps due to an outstanding balance on his account in the amount of $204.63” (Answer ¶ 4).  Respondent contends that Complainant’s bills were high because he added optional services to his phone, internet and Direct TV and carried balances forward from previous months (Tr. 65-69 and 101).  Respondent asserts Complainant did not meet certain payment agreements and at the time of hearing had an outstanding balance of $1,917.67 (Tr. 101-104).  As a remedy, Respondent seeks dismissal of the complaint.

		Both parties agree that under the triple bundle, excluding taxes, surcharges and optional services, Mr. Bennett’s rate for services would be $36.01 for telephone, $24.99 for internet and $63.99 for Direct TV for a total of $124.99 (Tr. 17, 41-42 and 73).  Both parties agree that under the triple bundle a customer receives various discounts (Tr. 35-36 and 64-65).  Verizon tacitly admits that Mr. Bennett was charged $49.99 for phone service in April 2009 and thereafter charged $42.00 a month under its Double Freedom bundle (double bundle).  See Exhibit 1 which includes Mr. Bennett’s monthly bills from April 2009 to February 2011.
	
Jurisdiction

As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. § 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa. Super. 1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 420 A.2d 15 (Pa. Commw. 1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).

In the present case, Mr. Bennett requests relief from Verizon’s billings related to services for telephone, internet and Direct TV.  Direct TV is a direct broadcast satellite provider.  The Commission has jurisdiction to regulate local exchange telecommunications services and to ensure accurate billing by a service provider, such as Verizon.  66 Pa. C.S. §§ 501, 1501 and 3011-3019; 52 Pa. Code § 64.1 et. seq.; Bell Tel. Co. v. Uni-Lite, Inc., 294 Pa. Super. 89, 439 A.2d 763 (1982); County of Erie v. Verizon North, Inc., 879 A.2d 357 (Pa. Commw. Ct. 2005).  

However, the Commission does not regulate internet or direct broadcast satellite services, both of which are under the jurisdiction of the Federal Communications Commission (FCC).
Both the Pennsylvania General Assembly and Congress have indicated that the PUC’s authority does not, however, extend to internet services. Specifically, the Pennsylvania General Assembly set forth in Section 104 of the Code, 66 Pa. C.S. § 104, that the Code’s provisions “shall not apply, or be construed to apply, to commerce . . . among the several states, except insofar as the same may be permitted under the provision of the Constitution of the United States and the acts of Congress.” Further, Congress set forth in Section 151 of the Act, [footnoteRef:1] 47 U.S.C. § 151 (b), that the FCC was created “[f]or the purpose of regulating interstate and foreign commerce in communication by wire and radio.  . . .” Although Section 152(b) of the Act, 47 U.S.C. § 152(b), specifically excludes from the FCC’s jurisdiction issues related to intrastate communication service by wire or radio; the FCC treats ISP calls as interstate for its jurisdictional purposes.” [1: 		Telecommunications Act of 1996, Pub. L. No. 104-104, § 1(a), 110 Stat. 56 (February 8, 1996), which substantively amended the Communication Act of 1934, 47 U.S.C. § 151, et seq. ] 


MilleniaNet Corporation v. PUC, 2009 Pa. Commw. Unpub. LEXIS 786.  Section 303(v) of Title 47 of the United States Code, 47 U.S.C. § 303(v), provides in relevant part that the FCC shall “[h]ave exclusive jurisdiction to regulate the provision of direct-to-home satellite services.” 

Because the Commission’s jurisdiction does not extend to internet or satellite television services, Mr. Bennett’s complaint relating to internet and Direct TV services and charges must be dismissed for lack of jurisdiction.  This decision addresses only that part of his complaint relating to billings by Verizon for telephone service.  Any reference to Mr. Bennett’s internet or Direct TV charges or services is for the purpose of clarity only. 



Burden of Proof

		Complainant as the party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa. C.S. § 332(a).  Mr. Bennett must establish that Verizon has in some manner violated the provisions of the Public Utility Code (Code) or the regulations of the Commission in the course of providing him telephone service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a).  

		The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234.

		Furthermore, one must exercise care to ensure the decision of the Commission is supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.  

Reasonable Service Requirement

		Public utility companies are required to provide reasonable service to their customers.  The reasonable service requirement is found in Section 1501 of the Code; 66 Pa. C.S. § 1501, reads in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  (Emphasis added).

		Additionally, the Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.  Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  The term “service” is “used in its broadest and most inclusive sense, includ[ing] any and all acts done, rendered, or performed, and any and all things furnished or supplied...by public utilities...in the performance of their duties under [the Public Utility Code]....”  66 Pa. C.S. § 102.  Thus a utility company’s practice of billing its customers must be reasonable, adequate and sufficient.  A violation of the Code may occur when the utility company fails to correctly bill a customer.  

Analysis

		In March 2009, Verizon solicited Mr. Bennett for its triple bundle for telephone, internet and Direct TV at a monthly rate of $124.99 for the first year of a two-year plan (Tr. 35).  The $124.99 monthly rate did not include taxes, surcharges or optional services selected by Mr. Bennett.  Both Mr. Bennett and Verizon’s witness, Mr. Nigro, testified that $36.01 of the $124.99 monthly rate was for telephone service and the balance was allocated to internet service — $24.99 and Direct TV — $63.99 (Tr. 41 and 73).  Mr. Bennett chiefly complains,

Your Honor, I wanted to fix the problem because the problem was that for the very first year, I was receiving everything that a triple bundle was getting, but I didn’t pay the triple bundle price.
 

(Tr. 37).  Mr. Bennett was billed under Verizon’s double bundle (Exhibit 1).  As Mr. Nigro testified, a Verizon customer receives more discounts under the triple bundle (Tr. 64).

		Verizon admits Mr. Bennett was overbilled in May and June 2009 at $101.99 instead of $80.99.  This overbilling was adjusted with 24 telephone service adjustments totaling $57.37 (Tr. 76) in the August 7, 2009 billing (Verizon’s Answer ¶ 4 and Exhibit 1).  Verizon did not explain the 24 billing adjustments at hearing, nor in the billing itself.  Verizon did not offer any explanation as to the reason three and two months expired before the respective May and June billings were adjusted.  However Verizon’s admission lends support to Mr. Bennett’s position that his billings were incorrect.  Mr. Bennett asserted:

I was supposed to receive in the bundle, I was supposed to get back $150 in cash.  I was supposed to receive cards from Verizon.  They only sent me one $50 card (Complainant’s Exhibit B).  Every time I called Verizon to ask about my bill, nobody could tell me nothing about it.

…

There was a payment arrangement that I was supposed to have made in August of ’09, that I was supposed to pay the $73.63.  According to my records, Your Honor, I was already paid up.  I should have never had to make that arrangement.  I should have never had to pay the extra money because I was never behind on any of my bills.  Every month that a bill came, I either paid what Verizon told me to pay or I paid the bill in full.

…

In August, when I made that payment arrangement, I received more credits on my bill.  For the very first four months of my starting this up, I called Verizon, and every time I called them I was issued a credit.  From June, July, August, September for four months.  I only had five bills.  So four of the five bills, I was issued credit.  And I still said to them, how is my bill so high, if I am paying what you are telling me to pay and you are issuing me a credit.  Where is the bundle payment at.  Nobody can answer that question….

(Tr. 31-33).  In effect Mr. Bennett argues that had Verizon properly billed him and issued his discounts, he would not have accrued a balance.

		Verizon’s documentary evidence demonstrates Mr. Bennett was charged at a higher rate for telephone service rather than the agreed upon $36.01.  Starting in April 2009, Verizon, under its Double Freedom bundle, billed Mr. Bennett $49.99 for telephone service and continued thereafter at the rate of $42.00 monthly (Exhibit 1; Tr. 73).  Thus, Verizon’s documentary evidence and the testimony of its witness established Mr. Bennett’s burden of proof that Verizon repeatedly billed him incorrectly for telephone service.

		Mr. Bennett’s burden of proof having been established, the burden of persuasion shifted to Verizon to rebut Mr. Bennett’s prima facie case that Verizon had violated the Code.
Verizon alleged:

By way of further response, in April 2009, Mr. Bennett subscribed to the Double Freedom plan for phone and Direct TV.  In July 2009, he spoke with a representative to upgrade to Triple Freedom which would have included his internet, however since his internet was direct billed to his credit card at that time, and perhaps due to the outstanding balance on his account in the amount of  $204.63, the order to bundle his internet service could not be processed.  He was advised that internet would be on a $31.99 monthly plan and he agreed. (Emphasis Added).
 
(Answer ¶ 4). 

		Verizon’s documentary evidence demonstrates that Mr. Bennett was billed $31.99 for internet service as early as the May 7, 2009 billing, which also back billed for internet service from March 30 to April 30, 2009 for a total of $34.05 (Exhibit 1, April 7, 2009 Billing).  There was no testimony from either party that in July 2009 Mr. Bennett agreed to be separately billed $31.99 for the internet service. 

		Furthermore, Mr. Bennett refuted Verizon’s allegation. He testified:

It says in there that I called Verizon in July of ’09 and asked for an upgrade.  It says by the way, “further response in April ’09 Mr. Bennett subscribed to a Double Freedom Plan which included the phone and Direct T.V.  In July ’09 he spoke to a representative to get an upgrade,” which is not true, Your Honor.  If you look at the bill that I am talking about in June if you go down on page 3 of 8 and you look at [line] 17, 18 and 19, I already had the Internet.  All of that was together.  They had charged me for March through April.  April, the whole month of April and May, the whole month of May.  I didn’t even get my services on until May.  I mean April.

(Tr. 30).

		Additionally Verizon’s allegation was defeated by its witness, Mr. Nigro, who testified:

There was an order processed March 2009 and that looks like the job in trying to install the triple play, and it did end up billing him for the triple play, it looks like.  (Emphasis Added).
 
(Tr. 61).

		Verizon contends Mr. Bennett was charged under its Double Freedom plan because of problems in triple bundling his services.  Mr. Nigro testified:

It appears that Verizon Customer Service attempted to either 3 or 4 times to add the internet to his bill as part of the triple bundle, but there was either one or two things that usually occurs that doesn’t allow that. One would be either there is a balance that doesn’t allow the bundling because the Billing Department doesn’t allow it when there is a balance due.  They figure if he can’t pay the bill, they are not going to put more things together.  And that would guarantee on the credit card.  Or the Billing Department will also sometimes want a zero balance for a certain number of months at a time even after a bill is satisfied in order to get a triple play bundle and to receive those particular discounts.

(Tr. 81-82).  

		However upon cross-examination by Mr. Bennett, Mr. Nigro admitted that in April 2009, Mr. Bennett started out with a zero balance (Tr. 83).  Further Verizon’s witness, Ms. Lewis, testified that Mr. Bennett paid his April and May 2009 bills in full and had a credit balance in June (Tr. 94-95 and 99).  Additionally Mr. Nigro admitted he was only guessing as to the reason Mr. Bennett was billed under the double bundle plan rather than the triple bundle plan.  On direct examination, Mr. Nigro was questioned, “So why wasn’t this a triple bundle, what was the problem?”  He answered,

I think the Billing Department may have to reiterate on that.  Again, I’m guessing either the Billing Department went (sic) to zero balance, or it could be that you had Life Line prior, or that it was on a credit card.

(Tr. 83).  

		Mr. Bennett testified he had paid off the Life Line balance in order to get the triple bundle.  He asserted his payments were never made with a credit card; he does not “even have a credit card (Tr. 83-88).”  Life Line services were removed from Mr. Bennett’s account as of April 6, 2009.  See Verizon’s Exhibit 1, April 7, 2009 billing.  Notably Verizon’s billings do not reflect that any of Mr. Bennett’s payments were made with a credit card.  See Verizon Exhibit 1.  

		Receipts from George Street Market, a third party payment processor, attached to the complaint, are the only documentary evidence of Mr. Bennett’s form of payment.  The May 3, 2009 receipt shows $200.00 was tendered – $196.71 CASH to pay his Verizon bill in the amount of $195.71, a $1.00 processing fee and $3.29 due in change.  The $195.71 payment is reflected as received by Verizon on May 4, 2009.  See Verizon Exhibit 1, May 7, 2009 Billing.  The June 3, 2009 receipt is for $201.00 CASH to pay his Verizon bill in the amount of $200.00 and a $1.00 processing fee.  The $200.00 payment is reflected as received by Verizon on June 4, 2009.  See Verizon Exhibit 1, June 7, 2009 Billing.  Both receipts state, “Thank You for choosing Verizon!”  

		Under the above analysis, Mr. Nigro’s testimony, that Mr. Bennett was not billed under the triple bundle plan because he carried a balance or he paid via credit card, lacks credibility.  Accordingly, conclusion is required that Verizon violated Section 1501 of the Code in failing to bill Mr. Bennett for telephone service at the agreed upon monthly rate of $36.01 for a 12-month period.  Furthermore over a 12-month period, Verizon failed to rectify the overbilling after Mr. Bennett repeatedly complained about his bill escalating. 

Relief

		Mr. Bennett seeks relief from Respondent’s overbilling for the first year of his triple bundle plan (Tr. 37).  He is entitled to a credit on his account, including applicable taxes and surcharges, for each month Verizon billed him in excess of the $36.01 rate for telephone services, excluding optional telephone services, from April 2009 to March 2010.  When at least 30 days have elapsed between payment of the overbilled amount and the credit or refund, an additional credit must be paid by a utility company.  Section 64.19(b) of the Commission’s regulations, 52 Pa. Code § 64.19(b), by reference to Section 64.16(a) of the regulations, requires Verizon, as the local exchange carrier, to pay a charge of 1.25% per month on the overbilling and credit Mr. Bennett’s account.  After calculating all of Mr. Bennett’s credits, Verizon must clearly explain and certify to the Commission’s Bureau of Consumer Services that Mr. Bennett’s account has been properly credited and copy Mr. Bennett.

Penalties

		Because Respondent violated the Public Utility Code, penalties must be addressed.  Pursuant to Section 3301 of the Code, 66 Pa. C.S. § 3301, the Commission may impose a maximum civil penalty of $1,000 per day for each violation of the Code, its regulations or its orders.  However, certain standards apply when imposing a civil penalty.  Joseph A. Rosi v. Bell Atlantic-Pa., Inc., 94 PUC (2000).  The Rosi factors are generic in nature and apply to all violations of the Public Utility Code, as well as Commission regulations and orders, regardless of utility type.  Pa. P.U.C. v. NCIC Operator Services, Docket No. M‑00001440 (Order entered December 21, 2000).  The factors and standards first articulated by the Commission in Rosi were published as Policy Statements and Guidelines.  See 52 Pa. Code § 69.1201.  Section 69.1201 applies to both litigated and settled cases involving the calculation of civil penalties.  Section 69.201 provides as follows:
[bookmark: 69.1201.](a)  The Commission will consider specific factors and standards in evaluating litigated and settled cases involving violations of 66 Pa.C.S. (relating to Public Utility Code) and this title. These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest. 
 (b)  Many of the same factors and standards may be considered in the evaluation of both litigated and settled cases. When applied in settled cases, these factors and standards will not be applied in as strict a fashion as in a litigated proceeding. The parties in settled cases will be afforded flexibility in reaching amicable resolutions to complaints and other matters so long as the settlement is in the public interest. The parties to a settlement should include in the settlement agreement a statement in support of settlement explaining how and why the settlement is in the public interest. The statement may be filed jointly by the parties or separately by each individual party. 
 (c)  The factors and standards that will be considered by the Commission include the following: 
(1)  Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty. 
(2)  Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty. 
(3)  Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty. 
(4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision. The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered. 
(5)  The number of customers affected and the duration of the violation. 
(6)  The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty. 
(7)  Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty. 
(8)  The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount. 
   	(9)  Past Commission decisions in similar situations. 
   	(10)  Other relevant factors.
52 Pa. Code § 69.1201.
	
  		In the instant case, the evidence demonstrates Respondent failed, in several aspects, to provide reasonable service to Complainant as required by Section 1501of the Code.  Starting in April 2009, Respondent failed to charge Complainant a lower rate for telephone service under its triple bundle as requested by Mr. Bennett.  After Complainant made repeated requests in April, May, June and July, for billing corrections, Respondent issued credits, but failed to convert Complainant’s account to a triple bundle, whereby he would receive a lower rate for telephone service.  Respondent failed to bill Complainant at the telephone rate of $36.01 for twelve continuous months as the parties initially agreed in March 2009.  Such conduct on Respondent’s part rises to the level of serious and warrants a higher penalty.

		Respondent’s conduct did not result in bodily injury or property damages.  However in litigated cases, the conduct may be examined for intentionality or negligence.  Here, Complainant made repeated requests for billing corrections.  As Complainant testified when he called Verizon no one could give him answers.  Respondent’s allegation that Mr. Bennett’s services could not be bundled in July 2009, because he had an outstanding account balance and internet service was billed on a credit card, was betrayed by its own witness and the documentary evidence.  Mr. Nigro testified the triple bundle order was processed in March 2009.  Verizon’s Exhibit 1 demonstrated Mr. Bennett did not have a balance in March, April or May 2009, and he was back billed to March 2009 for internet service.  Further Mr. Bennett’s receipts showed he paid his bill with cash in May and June 2009.  Based upon the evidence, Verizon’s conduct must be deemed intentional.

		Verizon did not present any evidence as to its efforts to modify internal practices and procedures to address the conduct at issue or to prevent similar conduct in the future.  Verizon’s witnesses testified the billings were accurate, but they failed to explain Verizon’s admission that Mr. Bennett was overbilled in May and June 2009.  They failed to explain the reason as to why the overbillings were not corrected until August 2009.  Although Verizon issued Mr. Bennett credits each time he called to complain about his bill, Verizon offered no evidence as to its representatives’ conduct during the telephone calls.  This lack of evidence supports Mr. Bennett’s position that when he called no one could give him answers.

		The testimony and documentary evidence fails to establish that customers other than Mr. Bennett were affected by Verizon’s conduct.  Further, the evidence is silent on Verizon’s compliance history or level of cooperation with the Commission’s investigation into this matter.  Accordingly a higher penalty would not be warranted based on the number of customers, cooperation or compliance factors.  The evidence does demonstrate that Verizon’s violation of the Code was continuous for twelve months.  The recurring violation guideline   dictates a higher penalty, which is sufficient to deter future violations.  

		Notably the Commission has penalized Verizon for failure to provide reasonable service in other cases.   See Olubanjo v. Verizon Pennsylvania Inc., PUC Docket No. C‑2009-2123326 (Order entered March 18, 2011) (the Commission assessed a $250 penalty for failure to timely respond to a request to terminate service); Dezort v. Verizon Pennsylvania Inc., PUC Docket No. C‑2009-2099508 (Order entered May 7, 2010) (Commission assessed a $500 penalty for failing to timely respond to a customer complaint regarding noise and static on the telephone line); Kaufman v. Verizon, PUC Docket No. C-20055680 (Order entered November 19, 2008) (Commission assessed a $14,040 penalty for failure to provide reasonable service regarding the maintenance and repair of phone lines); and Angelo Constantino, M.D. v. Verizon Pennsylvania Inc., C-20030885 (Order entered April 26, 2005) (Commission assessed a $2000 penalty for improperly suspending service on two separate occasions).

		Considering the entire record and Verizon’s intentional violation,[footnoteRef:2] Verizon should be assessed a civil penalty of $500.00 for each of the twelve months, April 2009 through March 2010, it violated the Code and Commission’s regulations in failing to bill Mr. Bennett $36.01 monthly, excluding taxes, surcharges and optional services, for telephone service under its triple bundle plan.  Thus Verizon will be assessed a total civil penalty of $6,000.00 in the ordering paragraphs below.  [2:  	If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  … the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.  See Rosi, cited above. 
	] 




CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding relating to telephone service.  66 Pa. C.S. § 701.

		2.	The Commission does not have jurisdiction to regulate internet and satellite television services, which are under the Federal Communication Commission’s jurisdiction.  47 U.S.C. § 151, et seq. 

		3.	Complainant carries the burden of proving Respondent has in some manner violated the provisions of the Public Utility Code (Code) or the regulations of the Commission in the course of providing him telephone service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a). 

		4.	Complainant carried the burden of proving Respondent violated the Code and Commission regulations and failed to provide Complainant with reasonable customer service relating to his telephone billings.  66 Pa. C.S. § 1501.

		5.	The Respondent is required to credit Complainant’s account for the overbillings related to his telephone service, 52 Pa. Code § 65.19(b), and pay a charge of 1.25% per month on the overbillings from April 2009 until the credit is applied.  52 Pa. § 64.16(a).

		6.	The Commission is authorized to consider and impose civil monetary penalties against a public utility company.  52 Pa. Code § 1201, et seq.

7.	The violations are serious in nature and deemed intentional.  52 Pa. Code § 69.1201(c) (1) and (3).

 


ORDER

THEREFORE, 

IT IS ORDERED:

1. That the Complaint of Russell L. Bennett against Verizon Pennsylvania Inc., at Docket No. C-2010-2190280 is hereby sustained in part for services relating to telephone billings.

2. That the Complaint of Russell L. Bennett against Verizon Pennsylvania Inc., at Docket No. C-2010-2190280 is hereby dismissed in part for services relating to internet and Direct TV Satellite Television.

3.	That pursuant  to 52 Pa. Code § 64.19(b), Respondent Verizon shall credit Complainant Russell L. Bennett’s account for telephone billings in excess of $36.01, excluding  optional services, for the twelve months from April 2009 through March 2010. 

4.	That pursuant to 52 Pa. Code §§ 64.16(a) and 64.19(b), Respondent shall pay a charge of 1.25% per month on the telephone overbillings from April 2009 until the credit described in Paragraph 3 above is applied to Complainant’s account for telephone service.

5.	That Respondent Verizon, within thirty (30) days of the Commission’s
Order in this case, shall issue to Complainant Russell L. Bennett an itemized statement that clearly identifies and explains how each credit and charge was applied to his account for telephone service as ordered in Paragraphs 3 and 4 above.

6.	That Respondent Verizon, within thirty (30) days of the Commission’s Order in this case, shall clearly explain and certify to the Commission’s Bureau of Consumer Services that it has credited Complainant’s account as ordered in Paragraphs 3 and 4 above and complied with Paragraph 5 above.  Respondent shall send a copy of the certification to Mr. Bennett.
 
7.	That Respondent Verizon is hereby assessed a penalty of Six Thousand Dollars ($6,000.00) because Respondent failed to provide Complainant reasonable service and proper telephone billings.

8.	That Respondent Verizon, within thirty (30) days of the Commission’s Order in this case, shall pay a civil penalty in the amount of Six Thousand Dollars ($6,000.00) by sending a certified check or money order payable to the Pennsylvania Public Utility Commission addressed to:

	Pennsylvania Public Utility Commission
	P.O. Box 3265
	Harrisburg, PA 17105-3265

9.	That Verizon Pennsylvania Inc. shall cease and desist from further violations of the Public Utility Code, 66 Pa. C.S.A. § 101, et seq.
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Date:  July 28, 2011 
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