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HISTORY OF THE PROCEEDING

On January 19, 2010, Leonard Karpel (“Complainant”) filed a complaint against The Peoples Natural Gas Company (“Respondent” or “Peoples”)
 with the Pennsylvania Public Utility Commission (“Commission”) at Docket No. C-2010-2153364.  Mr. Karpel avers that his residence sustained water damage resulting from drainage from a Peoples gas pipe line.  Mr. Karpel requested as relief that the drainage problem be fixed.  On February 16, 2010, Peoples filed an Answer to the complaint along with Preliminary Objections and a Motion to Dismiss.  A Notice to Defend was attached to the Preliminary Objections and Motion to Dismiss. Mr. Karpel did not file a response to the Preliminary Objections and Motion to Dismiss.        
A Telephone Hearing Notice was mailed to Mr. Karpel and Peoples (“the Parties”) on July 29, 2010 scheduling an initial telephonic hearing for Tuesday, October 5, 2010 at 10:00 a.m.  A Prehearing Order was issued on August 6, 2010.  On the date and at the time scheduled for the initial telephonic hearing, a prehearing conference was held instead.  Mr. Karpel appeared pro se.  Respondent was represented by William H. Roberts, II, Esquire.  Mr. Karpel was afforded an opportunity to orally address Peoples’ Preliminary Objections and Motion to Dismiss.  The record includes a transcript of the prehearing conference consisting of 15 pages.  On August 12, 2011, an Interim Order Closing the Hearing Record was issued.      
FINDINGS OF FACT

1.
On January 19, 2010, Complainant filed a complaint alleging “water damage, coming from gas pipeline.” 


2.
The complaint did not allege any service-related issues.
DISCUSSION

Before the Commission are a Formal Complaint, an Answer and Preliminary Objections moving to dismiss the complaint on the basis that the Commission lacks jurisdiction over the subject matter alleged therein and that the complaint is legally insufficient.  

Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code §5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Id.  The grounds for preliminary objections are limited.  According to Chapter 5, section 5.101 of the Commission’s Rules of Administrative Practice and Procedure those grounds are: 

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5)  Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.
52 Pa. Code §5.101(a).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002).  

As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §101 et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa. Super. 1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 420 A.2d 15 (Pa. Commw. 1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).
Mr. Karpel’s complaint is “[w]ater damage, coming from gas pipeline.”  In its Answer, Peoples avers that the subject matter of this complaint is a damage claim related to drainage from an area that is crossed by a natural gas pipeline easement.  Attached to Peoples’ Answer is a copy of the Right of Way Agreement dated June 11, 1941.  The Public Utility Code, 66 Pa. C.S. §101 et seq. does not give the Commission jurisdiction over claims for damages.  Behrend v. Bell Telephone Co., 242 Pa Superior Ct. 47, 363 A.2d 1152 (1976).  The courts of Common Pleas retain original jurisdiction over suits for damages.  Id.  If a claim for monetary damages had been made in this case an award could not be granted because the Commission lacks jurisdiction over monetary damage claims.  
             In its Preliminary Objections, Peoples correctly asserts that the complaint involves a determination of certain legal rights under a right-of-way grant, specifically:  the respective rights and duties of an easement holder and surface owner with respect to maintenance of an easement area, and (b) responsibility for water damages to property adjacent to an easement area.  The Commission does not have jurisdiction to adjudicate real property rights.  David E. Stefanoski v. PAWC, Docket No. C-20078219 (September 22, 2008).    
            In Stefanoski, the Commission dismissed Mr. Stefanoski’s complaint for lack of jurisdiction.  Mr. Stefanoski had alleged that Pennsylvania Gas & Water, the predecessor water company to Pennsylvania-American Water Company (“PAWC”), installed a water line on his property, outside of its right-of-way.  The Commission held that, 

As the ALJ correctly noted, the Commission does not have jurisdiction over disputes that require interpretations of the validity of a right-of-way.  I.D. at 3.  Such matters are properly within the jurisdiction of the Courts of Common Pleas of the Commonwealth.  See Anne E. Perrige v. Metropolitan Edison Co., Docket No. C‑00004110 (July 11, 2003); Fiorilla v. PECO Energy Co., Docket No. C-00971088 (September 15, 1999). 
Stefanoski, Opinion and Order entered September 22, 2008, at p. 3.

It is well settled that the Courts of Common Pleas rather than the Commission have subject matter jurisdiction over issues dealing with the proper use of real property, such as the one raised in the Formal Complaint filed by Mr. Karpel.  In Lou Amati/Amati’s Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C‑00945842 (October 25, 1995), Administrative Law Judge (ALJ) Robert P. Meehan (in words that equally apply to the instant case) said:
The Complainant’s assertion that these poles are not properly on his property and seeking to have them removed are in the nature of civil actions in trespass and/or ejectment.  These issues deal with the proper use of real property.  Such actions are within the exclusive jurisdiction of the courts of common pleas of the Commonwealth.


In the ordering paragraphs below, the undersigned dismisses the complaint and grants the Preliminary Objections.  The Commission lacks subject matter jurisdiction over the issues raised in the complaint.  The Court of Common Pleas would have jurisdiction over any issues regarding an easement, right-of-way, trespass or monetary damages emanating from Mr. Karpel’s complaint.   
The Commission has broad powers to supervise and regulate all public utilities doing business within the Commonwealth and is empowered to determine whether a public utility is providing safe, adequate and reasonable service.  66 Pa. C.S. §§501, 1501.  The Commission may impose civil penalties upon a utility that is found to be in violation of a statute, regulation or order of the Commission.  66 Pa. C.S. §3301.  

The Public Utility Code defines “service” as follows:

Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities… (Emphasis added).  

66 Pa. C.S. §102.  
In the instant complaint, Mr. Karpel failed to allege an issue related to the provision of utility service by Peoples.  Peoples correctly asserts in its Preliminary Objections that the complaint is legally insufficient.  The complaint does not set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statue which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  See 52 Pa. Code §5.22(a)(4).   
Section 703 of the Public Utility Code, 66 Pa. C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  The public interest does not require a hearing in this case.  A utility service issue has not been alleged.  The Commission cannot award damages and it does not have jurisdiction over any real property issues, including easement, right-of-way, and trespass actions.  A hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.  
CONCLUSIONS OF LAW

1.
The Commission must act within its jurisdiction.

2.
The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.    

3.
Preliminary objections must state specifically the legal and factual grounds relied upon and be limited to the following:   
i.  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

ii.  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

iii.  Insufficient specificity of a pleading.

iv.  Legal insufficiency of a pleading.

v.  Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

vi.  Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code §5.101(a).
4.
The Commission has been granted broad powers to supervise and regulate all public utilities doing business within the Commonwealth.

5.
The Commission is empowered to determine whether a public utility is providing safe, adequate and reasonable service.  66 Pa. C.S. §1501.
6.
The Commission lacks the authority to adjudicate real property rights, including complaints regarding legality of easements and rights-of-way, and civil actions in trespass.  David E. Stefanoski v. PAWC, Docket No. C-20078219 (September 22, 2008); Jennifer Tomb v. Pennsylvania Electric Co., Docket No. C-2008-2036378 (Opinion and Order entered December 8, 2008).     
ORDER
THEREFORE,

IT IS ORDERED: 

1.
That Peoples Natural Gas Company LLC’s Preliminary Objections seeking dismissal of the Formal Complaint filed by Leonard Karpel, at PUC Docket No. C-2010-2153364, are granted.
2.
That the Formal Complaint of Leonard Kapel against Peoples Natural Gas Company LLC at Docket No. C-2010-2153364 is dismissed.  

Date:
August 12, 2011




_____________________________









Mark A. Hoyer 









Administrative Law Judge

� The correct company name for Respondent, as set forth in the case caption above is “Peoples Natural Gas Company LLC.”





PAGE  
2

