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Marvin Black 								     C-2011-2218474

	v.

Philadelphia Gas Works


OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell issued on 
March 7, 2011, the Exceptions thereto filed by Marvin Black (Mr. Black or Complainant) on March 24, 2011, and the Reply Exceptions filed by Philadelphia Gas Works (PGW or Respondent) on April 14, 2011.[footnoteRef:1] [1: 	 	The Exceptions included no certificate of service or other indication that the Complainant had served them on PGW.  Consequently, the Commission’s Secretary served them on PGW by correspondence dated April 4, 2011, and gave PGW ten days from the date of that letter to file Reply Exceptions.  The Reply Exceptions were therefore timely filed. ] 


History of the Proceeding

The Complainant filed a Formal Complaint with the Commission against PGW on December 29, 2010, alleging that PGW improperly filed three liens[footnoteRef:2] totaling $2,695.80 against two properties owned by the Complainant.  The Complainant alleged that he had no knowledge of outstanding balances owed by his prior tenants until he received notices, dated November 23, 2010, from PGW.  Copies of the notices were attached to the Complaint.  The Complainant stated that the outstanding balances resulted from PGW’s failure to collect monies from his prior tenants.  The Complainant requested that the Commission order PGW to remove the liens from his properties. [2: 		“A lien is a charge on property, either real or personal, for the payment or discharge of a particular debt or duty in priority to the general debts or duties of the owner. It encumbers property to secure payment or performance of a debt, duty or other obligation. Liens fall into three categories: common law liens, equitable liens and statutory liens.” London Towne Homeowners Ass’n v. Karr, 866 A.2d 447, 451 
(Pa. Cmwlth. 2004).] 


On January 24, 2011, PGW filed an Answer admitting that the City of Philadelphia (City), acting on behalf of PGW, had placed three liens against two properties owned by the Complainant.  PGW stated that, under the Municipal Claim and Tax Lien Law, 53 P.S. §§ 7101 et seq. (Municipal Lien Act), the City has the right to collect on the debt owed to PGW for gas service.  By way of further answer, PGW provided information about the three customers of record, the amounts of their unpaid bills, and their dates of service, and alleged that the three accounts at issue were commercial accounts.[footnoteRef:3]  [3: 	According to PGW, Antoinette Freeman has an outstanding balance of $537.73 for service rendered between November 26, 2003, and June 27, 2007; 
Michael Rogers has an outstanding balance of $1,675.11 for service rendered between 
January 19, 1994, and June 27, 1997; and The Car Alarm Shop has an outstanding balance of $482.96 for service rendered between December 5, 2002, and March 18, 2004.] 


Also on January 24, 2011, PGW filed Preliminary Objections and Motion to Strike Impertinent Matter (Preliminary Objections), stating, inter alia, that the Commission is without subject matter jurisdiction to decide matters involving the imposition of municipal liens.  PGW requested that the Commission sustain its Preliminary Objections and dismiss the Complaint.

The Complainant did not file an Answer to the Preliminary Objections.  Instead, he filed a Letter on February 25, 2011, with additional information concerning his purchase of the properties in question in the 1960’s, the lease of his properties after his retirement in the 1990’s, and his lack of knowledge of his tenants’ accounts with PGW.  
Mr. Black emphasized that the first notice he received of his prior tenants’ unpaid bills was on November 23, 2010, after the liens had been filed.  He questioned how liens can be filed with no advance notice, and also questioned why PGW continued to provide service to his tenants after they had accrued $100 or $200 in unpaid bills. 

On February 15, 2011, a Motion Judge Assignment Notice was issued, informing the Parties that ALJ Colwell had been assigned as the Presiding Officer for the preliminary phase of this proceeding.  In her Initial Decision, issued on March 7, 2011, ALJ Colwell recommended that the Preliminary Objections filed by PGW be sustained and that the Complaint be dismissed.  I.D. at 12.  Exceptions and Reply Exceptions were filed as above noted.

Discussion

The Commission Regulation at 52 Pa. Code § 5.101(a) permits a party to file preliminary objections on the following grounds:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  Equitable Small Transportation Intervenors v. Equitable Gas Company, Docket No. C-00935435, 1994 Pa. PUC LEXIS 69 (July 18, 1994).  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Baker v. Brennan, 419 Pa. 222, 213 A.2d 362 (1965).  

In her Initial Decision, the ALJ made seven Findings of Fact and reached eighteen Conclusions of Law.  I.D. at 2-3, 9-12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.  

As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. 
Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In his Exceptions, the Complainant objects to the dismissal of his Complaint, and reiterates his argument that PGW should have terminated service to his tenants for nonpayment.  He states that his tenants’ businesses had been open six days per week, and that access to the meters was available at all times since the properties have a cut-off valve on the sidewalk.  He states that he should have been notified years ago about the problem with his tenants’ unpaid bills.  The Complainant enclosed two documents from PGW’s website, which he states demonstrate that PGW is prohibited from filing liens for debt incurred prior to August 9, 2006.  Based on these documents, Mr. Black argues that PGW was prohibited from filing liens based on the unpaid bills owed by Michael Rogers and The Car Alarm Shop.  Exc. at 1.

In its Reply Exceptions, PGW argues that the Complainant’s Exceptions do not address any error of fact or law in the Initial Decision, and that the Exceptions fail to address the fact that the Commission does not have jurisdiction over the subject matter of the Complaint.  R.Exc. at 2.  PGW also argues that the Municipal Lien Act has been in existence since 1923, and that the City’s authority to file liens on behalf of PGW predates PGW’s creation of the Landlord Cooperation Program (LCP).  Id.  PGW states that, as commercial properties, the Complainant’s properties are not eligible for the LCP, and that the Complainant has misinterpreted the information on PGW’s website, which was designed to provide information to landlords eligible to participate in the LCP.  
R.Exc. at 3.  The balance of PGW’s Reply Exceptions address the in rem nature of liens generally, and the lack of Commission jurisdiction to decide matters involving the imposition of municipal liens.  R.Exc. at 3-4.

This case is another in a series of recent cases in which the complaining party is requesting that the Commission order the City to remove a municipal lien it has placed on a property for unpaid gas service rendered by PGW. The Commission repeatedly has recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  Cornelia Strowder v. 
Philadelphia Gas Works, 2002 WL 32069511 (2002); Debra Williams Lawrence v. Philadelphia Gas Works, Docket No. C-20066672 (Order entered January 22, 2007); Tina L. Francis-Young v. Philadelphia Gas Works, Docket No. C-2008-2029672 (Order entered February 23, 2009); Dung Phat, LLC v. Philadelphia Gas Works, Docket 
No. C-2009-2135667 (Order entered January 13, 2010); David Golan v. Philadelphia Gas Works, Docket No. C-2009-2138115 (Order entered February 4, 2010); 2020 West Passyunk Avenue Inc. v. Philadelphia Gas Works, Docket No. C-2009-2138727 (Order entered February 4, 2010); Jean Charles v. Philadelphia Gas Works, Docket 
No. C-2009-2138638 (Order entered February 5, 2010).  I.D. at 7. 

Given the established principle that we do not have jurisdiction over the placement of municipal liens, we are compelled to deny the Complainant’s Exceptions.  Although we understand and sympathize with Mr. Black’s arguments, the Commission does not have jurisdiction over complaints regarding the placement of municipal liens.  We direct the Complainant’s attention to page 6 of the Initial Decision, specifically to ALJ Colwell’s statement that jurisdiction over the instant matter lies with either the Philadelphia Court of Common Pleas or the Municipal Court of Philadelphia.  

We find that the ALJ’s granting of PGW’s Preliminary Objections was correct even though Mr. Black is a pro se Complainant.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered 
July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  There are some cases, such as this one, where we find that a hearing would not enable the Complainant to better explain his position or provide additional facts that would alter the inevitable conclusion that this Commission lacks jurisdiction to entertain the Complaint in the first instance.  See, Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered August 24, 2010).  On this basis, we distinguish Carlock from the case now before us. 

Conclusion

Since the Commission does not have jurisdiction to adjudicate the placement of municipal liens, the instant Complaint must be dismissed as a matter of law.  Accordingly, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Marvin Black on March 24, 2011, to the Initial Decision of Administrative Law Judge Susan D. Colwell, are denied.

2.	That the Initial Decision of Administrative Law Judge 
Susan D. Colwell, issued on March 7, 2011, is adopted.

3.	That the Preliminary Objections filed by the Philadelphia Gas Works on January 24, 2011, are sustained.









4.	That the Complaint filed on December 29, 2010, by Marvin Black against the Philadelphia Gas Works, is dismissed.

5.	That Docket No. C-2011-2218474 shall be marked closed.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  August 25, 2011

ORDER ENTERED:  August 25, 2011
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