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William L. Jamison								F-2010-2206523

	v.

PECO Energy Company


OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are the Exceptions filed by William L. Jamison (Complainant) on July 13, 2011, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham, issued on June 29, 2011.  Also before the Commission are the Reply Exceptions filed on July 29, 2011, by PECO Energy Company (PECO or Respondent).


History of the Proceeding

		On October 25, 2010, the Complainant filed a Formal Complaint against PECO with the Commission which alleged as follows:  (1) that his outstanding balance on July 7, 2009 was zero; (2) that his bills from July 7, 2009, through June 4, 2010, totaled $606.93[footnoteRef:1]; (3) that he paid $696.44 during that time; (4) that he never asked for a payment plan; and (5) that he wants the additional charges removed.  The Complaint followed a decision by the Commission’s Bureau of Consumer Services (BCS) that dismissed the Complainant’s informal complaint, BCS Case No. 2698136.  The BCS determined that the budget bill enrollment was proper and that the Complainant was responsible for the deferred budget bill amount.       [1:   We note that the Complaint recorded an amount of $606.93, while PECO’s Reply Exceptions recorded the amount as $505.93. ] 


		On November 16, 2010, the Respondent filed an Answer to the Complaint that denied that the budget bill enrollment was improper and asserted that all charges billed to the Complainant were accurate.    

		On May 10, 2011, an initial Hearing Notice was issued by ALJ Fordham.  The Hearing Notice identified the time and date of the hearing as 10:00 a.m. on 
June 21, 2011, and the location thereof as the Philadelphia Regional Office.  
ALJ Fordham also sent the Parties a Prehearing Order, dated June 2, 2011.  The time, date and location of the hearing were listed on the Prehearing Order as well.  

		On June 21, 2011, the hearing convened as scheduled.  PECO appeared with counsel and one witness, Ms. Renee Tarpley, a senior regulatory assessor for PECO.  Ms. Tarpley did not testify.  The Complainant failed to appear.  Based on the Complainant’s failure to appear, PECO moved for dismissal of the Complaint with prejudice due to lack of prosecution under 52 Pa. Code § 5.245.  
		The record, consisting of the pleadings, was closed on June 21, 2011.  In her Initial Decision, issued on June 29, 2011, ALJ Fordham recommended that the Complaint be dismissed in its entirety with prejudice, and that the record be marked closed.  I.D. at 6.  Exceptions and Reply Exceptions were filed as above noted.

Discussion

		Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  
University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

In her Initial Decision, ALJ Fordham reached five Findings of Fact, 
I.D. at 2-3, and five Conclusions of Law, I.D. at 5.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Legal Standards

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  
66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 
72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more 

convincing, by even the smallest amount, than that presented by the Company.  
Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Positions of the Parties

		In his Exceptions, the Complainant states that he is requesting another hearing and that he was unable to attend the prior scheduled hearing due to personal reasons that “will be supplied if requested.”  Exc. at 1.

		In response, PECO asserts that the Commission should sustain the dismissal of the Complaint and adopt the Initial Decision, as it is devoid of any error.  PECO further asserts that the Exceptions do not allege any error in the ALJ’s Findings of Fact or Conclusions of Law.  The Complainant only asserts that he could not attend the hearing because of an undisclosed personal issue which he claims existed on the day of the hearing.  PECO also notes that the Complainant does not dispute the fact that he had notice of the correct time, date and location of the hearing, and that he knew the deadline for requesting a continuance and how to make that request.  PECO R. Exc. at 2.  

Disposition

		We note initially that administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  
Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  

		The Hearing Notice in this case, dated May 10, 2011, and the Prehearing Order, dated June 2, 2011, were mailed to the Complainant at the address listed on his Complaint.  This creates a rebuttable presumption that the Complainant received the documents.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974).  The U.S. Postal Service did not return the documents to the Commission.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa. C.S. § 332(f) and 52 Pa. Code § 5.245, and the record was closed.  I.D. at 4.

		We consider that, under these circumstances, the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993).  Also, as pointed out by PECO, the Complainant did not dispute that he failed to request a continuance five days before the date of the hearing, as he had been instructed to do.  PECO R. Exc. at 2-3.  The Complainant’s failure to avail himself of the opportunity to appear and present his case at the scheduled hearing is not grounds for reversing the Initial Decision.     

		We note that, under current Commission policy, when a complainant fails to appear and prosecute a complaint, the complaint should be dismissed with prejudice.  Prior Commission orders have held that dismissing a complaint for failure to prosecute fully adjudicates a complaint where the complainant fails to appear at the hearing.  Spicer v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. C-20054942 (Order entered March 22, 2006); Jones v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. C-20054885 (Order entered February 14, 2006); Lau v. PPL Electric Utilities Co., Docket No. F‑01816882 (Order entered October 19, 2005); Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).  
Conclusion

We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, the Complainant’s Exceptions, and the Respondent’s Reply Exceptions.  Premised upon our review of the record, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by William L. Jamison, on July 13, 2011, to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, are denied.

2.	That the Initial Decision of Administrative Law Judge 
Cynthia Williams Fordham, issued on June 29, 2011, is adopted.

3.	That the Complaint filed by William L. Jamison against PECO Energy Company at Docket No. F-2010-2206523 is dismissed.

4.	That the proceeding at Docket No. F-2010-2206523 is marked closed.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  August 25, 2011

ORDER ENTERED:  August 25, 2011



 (
7
)
image1.png




