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HISTORY OF THE PROCEEDING



On March 8, 2010, Julia Mitchem (Ms. Mitchem or Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent) alleging that there are incorrect charges on her electric bill.  Complainant alleges that in March of 2009, a PECO representative in the Respondent’s Customer Assistance Program (CAP) informed her that PECO would forgive her balance consisting of late payment charges once she paid off the usage portion of her bill.  Complainant avers that her call was then transferred to PECO’s credit department where another representative of Respondent’s denied the information regarding debt forgiveness given to Ms. Mitchem by the first representative.  As relief, Complainant requests that a hearing be scheduled for her Complaint and that PECO be ordered “to honor what they put out as incentives.”  Complaint ¶ 4(B).


This formal Complaint is an appeal to the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS#2535222.



On April 5, 2010, PECO filed an Answer denying the material allegations of the Complaint.
A Hearing Notice dated March 11, 2011, notified the parties that an initial hearing was scheduled for Wednesday, April 20, 2011, at 10:00 a.m.  

On April 6, 2011, Ms. Mitchem submitted a written request to participate telephonically at the hearing scheduled in this matter.  A copy of Ms. Mitchem’s request was mailed to Respondent on April 14, 2011.  Also, on April 14, 2011, I informed the parties that I was granting Ms. Mitchem’s request to appear at the scheduled hearing telephonically. 
A Prehearing Order was issued on April 15, 2011, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  

The hearing convened as scheduled on April 20, 2011, with both parties appearing telephonically.  Julia Mitchem appeared pro se and testified on behalf of the Complaint.  She sponsored five (5) exhibits, which were admitted into the record.  Tishekia E. Williams, Esq., represented the Respondent, and presented the testimony of Charles Thomas, a regulatory assessor for PECO in charge of reviewing and responding to complaints filed with the Commission.  Respondent also sponsored five (5) exhibits, all of which were admitted into the record.  During the hearing, Ms. Mitchem claimed for the first time her inability to pay her electric bills and requested a payment arrangement.  Respondent did not object to the introduction of this new claim.  
In addition, Ms. Mitchem was instructed to file late-filed exhibits as well as any written objections to the admission of PECO Exhibits 1-5 into the record by close of the business day on Monday, April 25, 2011.

On April 22, 2011, Complainant submitted documents, which I marked as Mitchell late-filed Exhibit 6, and admitted into the record.   
Also on April 22, 2011, Complainant submitted a written objection to the admission of PECO Exhibit 5 into the record in this case, claiming that the Exhibit included incorrect information regarding her household income.  In particular, Complainant avers that her husband did not work from August 2008 until mid April of 2009, and concludes that her household income for the years 2008 and 2009 could not have exceeded the income threshold for PECO’s Customer Assistance Program.  Because Ms. Mitchem provided no information in this case with regard to her husband’s income either before August 2008 or after April of 2009, I find that Ms. Mitchem’s statement that her husband did not work from August 2008 to April 2009, without more, does not contradict the information included in PECO’s Exhibit 5.  Accordingly, Ms. Mitchem’s objection will be overruled in the ordering paragraphs below.
The hearing resulted in a transcript of 62 pages, and the record closed upon its receipt on May 4, 2011.

FINDINGS OF FACT

1.
Complainant is Julia Mitchem, who resides at 1791 Baltimore Pike, Oxford, PA 19363 (Service Address).

2.
Respondent is PECO Energy Company.  

3.
Complainant resides at the Service Address with her husband and her two children.  TR. 54-57.

4.
Complainant is employed full time by Bowling Green Brandywine.  She works 40 hours per week at a pay rate of $12.10 per hour.  TR. 55.
5.
Complainant is the sole income provider in the Mitchems’ household.  TR. 54-57.

6.
Complainant was enrolled in PECO’s Customer Assistance Program (CAP) in September of 2004.  TR. 28.

7.
In December of 2006, the Complainant was removed from CAP for failure to submit complete recertification documentation.  TR. 28.

8.
On April 19, 2007, Complainant was reenrolled in CAP.  Id.
9.
On March 13, 2008, $3,548 representing preprogram balance, i.e. Complainant’s balance at the time she enrolled in the CAP program, was forgiven.  Id.

10.
PECO’s CAP rate program is currently structured so that the balance of a customer who enrolls in the program for the first time is set aside and 1/12th of it is forgiven each time the customer makes an on-time and in-full payment.  The preprogram arrearage forgiveness is a onetime benefit and does not apply to customers who reenroll in the program.  TR. 29.

11.
On April 13, 2009, Complainant was removed from the CAP program because her household income was found to be over the CAP income threshold.  TR. 29.
12.
On or about January 15, 2009, Complainant received an electric bill from PECO for $8,602.36 consisting of $150.00 in electric service charges plus $8,452.36 in past due balance.  PECO Exhibit 1; Mitchem Exhibit 2.
13.
The past due balance of $8,452.36 consisted of $94.07 in budget bill charges from previous bill, $116.12 in budget bill charges from previous bill; $20.00 in return item charge, 
$4,388.10 in charges from previous bill, and $3,834.07 in late payment charges.  Mitchem Exhibit 2.
14.
On February 2, 2009, Respondent mailed a 10-day notice of termination to Ms. Mitchem for $8,384.72 to allow her to apply for a LIHEAP grant.  TR 26.
15.
On February 11, 2009, a late payment charge of $65.39 was applied to Complainant’s account.  PECO Exhibit 1.
16.
On or about February 16, 2009, Complainant received an electric bill from PECO for $8,611.31 consisting of $143.56 in electric service charges plus $8,467.75 in past due balance.  PECO Exhibit 1; Mitchem Exhibit 3.

17.
The past due balance of $8,467.75 consisted of $94.07 in budget bill charges from previous bill, $116.12 in budget bill charges from previous bill, $20.00 in return item charge, $4,338.10 in charges from previous bill, and $3,899.46 in late payment charges.  Mitchem Exhibit 2.

18.
On February 19, 2009, Complainant made a payment of $4,338.10 towards her balance with PECO.  PECO Exhibits 1 and 2; Mitchem Exhibit 4.
19.
On March 10, 2009, Complainant made a payment of $143.56 towards her balance.  PECO Exhibits 1 and 2; Mitchem Exhibit 4.

20.
PECO applied Complainant’s February 19, 2009 payment as follows:  $2,163.35 was applied towards the outstanding late payment charges, $116.12 was applied towards the past due budget billing charges, and the remaining $2,058.13 was applied to charges from previous bills for utility services consumed but not yet paid for.  TR. 23, PECO Exhibit 2.
21.
On March 17, 2009, PECO issued an electric bill to Complainant for $4,297.21 consisting of $130.89 in electric service charges plus $4,166.32 in past due balance.  PECO Exhibit 1; Mitchem Exhibit 3.

22.
The past due balance of $4,166.32 consisted of $53.36 in budget bill charges from previous bill, $20.00 in return item charge, $2,423.53 in charges from previous bill, and $1,669.43 in late payment charges.  TR. 23, 34; PECO Exhibit 2.
23.
Pursuant to its Tariff regarding payment processing,
 when a customer remits partial payment to the Company, PECO applies the payment as follows:  (1) the installment amount for a payment agreement on this balance; (2) balance due or the installment amount for payment agreement for fixed and variable distribution service charges; (3) current fixed and variable distribution service charges; (4) balance due for prior charges for energy and supplies; (5) current charges for energy and supply charges; (6) non-basic service charges.  TR. 24, PECO Exhibit 3. 
24.
The Company employs an algorithm to help it apply a customer’s partial payment in accordance with the Tariff and to ensure that the oldest charges are paid first.  TR. 28.

25.
Late payment charges do not fall under non-basic service charges.   TR. 26.

26.
Pursuant to its Tariff
 regarding late fees and collection costs, PECO’s residential customers are charged a late payment fee of 1.5% per month on the outstanding balance. TR. 24, PECO Exhibit 3.
27.
PECO’s CAP customers are not excluded from late payment charges.  TR. 29.
28.
As of the day of the hearing, Complainant’s balance with PECO was $4,435.86.  PECO Exhibit 1.
29.
Complainant’s balance, as of the day of the hearing, did not include any CAP arrearage.  TR. 29.

DISCUSSION

In her Formal Complaint, Ms. Mitchem alleged that there are incorrect charges on her electric bill.  More specifically, she averred that a PECO representative had informed her that PECO would forgive any late payment charges once she paid off the usage portion of her bill, while other representatives had denied that forgiveness of any portion of the then current balance was feasible in Complainant’s case.  As relief, Complainant requests that a hearing be scheduled for her Complaint and that PECO be ordered “to honor what they put out as incentives.”  Complaint ¶ 4(B).  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  

(a) Billing Dispute

On or about January 15, 2009, Complainant received an electric bill from PECO for $8,602.36 consisting of $150.00 in electric service charges plus $8,452.36 in past due balance.  

The bill further divided the past due balance of $8,452.36 as follows:




$94.07 in budget bill charges from previous bill,



$116.12 in budget bill charges from previous bill,



$20.00 in return item charge,



$4,388.10 in charges from previous bill, and




$3,834.07 in late payment charges.

On February 2, 2009, Respondent mailed a 10-day notice of termination to Ms. Mitchem for $8,384.72.  
On February 11, 2009, a late payment charge of $65.39 was applied to Complainant’s account.  On or about February 16, 2009, Complainant received an electric bill from PECO for $8,611.31 consisting of $143.56 in electric service charges plus $8,467.75 in past due balance.  The bill further divided the past due balance of $8,467.75 as follows: 


$94.07 in budget bill charges from previous bill, 

$116.12 in budget bill charges from previous bill, 

$20.00 in return item charge, 

$4,338.10 in charges from previous bill, and 

$3,899.46 in late payment charges.  

On February 19, 2009, Complainant made a payment of $4,338.10 towards her balance with PECO.  Ms. Mitchem testified that the $4,338.10 payment was intended to pay off what she understood to be previously unpaid electric service charges, thus leaving unpaid, inter alia, $3,899.46 in late payment charges. 

However, PECO applied the $4,338.10 payment as follows: $2,163.35 were applied towards the outstanding late payment charges, $116.12 were applied towards the past due budget billing charges, and the remaining $2,058.13 were applied to charges from previous bills for utility services consumed but not yet paid for.  

In March of 2009, a PECO representative in the Respondent’s CAP program informed Ms. Mitchem that PECO would forgive her balance consisting of late payment charges once she paid off the usage portion of her bill.  Complainant testified that since then the Respondent has consistently denied that information.  TR. 8-10.
In fact, on March 17, 2009, PECO issued an electric bill to Complainant for $4,297.21 consisting of $130.89 in electric service charges plus $4,166.32 in past due balance.  The past due balance of $4,166.32 consisted of $53.36 in budget bill charges from previous bill, $20.00 in return item charge, $2,423.53 in charges from previous bill, and $1,669.43 in late payment charges.  

According to Complainant, PECO has failed “to honor what they put out as incentives.”  Complaint ¶ 4(B).  I disagree with Complainant.  First, the first representative’s information regarding late payment forgiveness was delivered sometime in March of 2009 and was hardly the incentive for Ms. Mitchem making the $4,338.10 payment on February 19, 2009.  In all likelihood, the incentive for making the $4,338.10 payment was the 10-day notice of termination Ms. Mitchem received from Respondent on February 2, 2009.  Second, the misinformation provided by the CAP program representative has been consistently and repeatedly denied by other PECO representatives. 
Pursuant to its Tariff regarding payment processing,
 when a customer remits partial payment to the Company, PECO applies the payment as follows: (1) the installment amount for a payment agreement on this balance; (2) balance due or the installment amount for payment 
agreement for fixed and variable distribution service charges; (3) current fixed and variable distribution service charges; (4) balance due for prior charges for energy and supplies; (5) current charges for energy and supply charges; (6) non-basic service charges.
  

A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm'n, 912 A.2d 386 (Pa. Cmwlth. 2006).  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. § 1302; 52 Pa. Code § 53.25; Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm'n, 808 A.2d 1044 (Pa. Cmwlth. 2002).  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm'n, 663 A.2d 281 (Pa. Cmwlth. 1995).  A public utility may not charge a rate other than the rates set forth in its tariff. 66 Pa. C.S. § 1303.

The Company explained that it employs an algorithm to help it apply a customer’s partial payment in accordance with the Tariff and to ensure that the oldest charges are paid first.  PECO further explained that residential customers are charged a late payment fee of 1.5% per month on the outstanding balance, and that its CAP customers are not excluded from late payment charges.  In addition, the Company testified that its CAP rate program is currently structured so that the balance of a customer who enrolls in the program for the first time is set aside and 1/12th of it is forgiven each time the customer makes an on-time and in-full payment.  The preprogram arrearage forgiveness is a onetime benefit and does not apply to customers who reenroll in the program.  Complainant has already benefited from CAP program’s arrearage forgiveness.  On March 13, 2008, $3,548 of Complainant’s balance at the time she enrolled in the CAP program was forgiven.  
In view of the above, I find that the Company disbursed Ms. Mitchem’s $4,338.10 payment in accordance with its Tariff.  Assuming arguendo that the first representative provided the Complainant with incorrect information, the error was corrected by subsequent representative(s).
  Complainant chose to ignore the information provided by the latter.  Any claim of detrimental reliance on presentation of the first representative by the Complainant is unreasonable and unsubstantiated.  Complainant is responsible for the entire balance accumulated on her account, not just a portion of it.  
(b) Payment arrangement
During the hearing, Ms. Mitchem claimed for the first time an inability to pay her electric bills to PECO and requested a payment arrangement. 
The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401, et seq., provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405 of the Public Utility Code regarding payment arrangements reads as follows:

§ 1405.  Payment agreements

   (a) GENERAL RULE.-- The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public 
utility, customers and applicants within the limits established by this chapter.
 

   (b) LENGTH OF PAYMENT AGREEMENTS.-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
       (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

       (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

       (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
 
       (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.
 
   (c) CUSTOMER ASSISTANCE PROGRAMS.-- Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.
 
   (d) NUMBER OF PAYMENT AGREEMENTS.-- Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
 
   (e) EXTENSION OF PAYMENT AGREEMENTS.-- If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.
 

   (f) FAILURE TO COMPLY WITH PAYMENT AGREEMENT.-- Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate the customer’s service. Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.

Ms. Mitchem’s household consists of four individuals with a gross household income of approximately $25,168.
  This income places Ms. Mitchem well below the 150 percentile of federal poverty line.
  As a level 1 income customer, Ms. Mitchem is required to pay her monthly budget bill plus an amount equal to one sixtieth (1/60th) of the balance accrued on the Service Address account, beginning with the first bill following the Commission’s final order in this case.  See 66 Pa. C.S. § 1405(b)(4).  

If Ms. Mitchem fails to keep this payment schedule, PECO is authorized to suspend or terminate her electric services in accordance with the Commission’s statute and regulations. 
Finally, because Complainant’s income is below the 150% of the federal poverty line, she might be eligible for reenrollment in the Company’s CAP program.  She is encouraged to apply for recertification into the program.
CONCLUSIONS OF LAW

1.
The Complainant has the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976). 
2.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

3.
Complainant had the burden of proof.  66 Pa. C.S. § 332(a).


4.
Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm'n, 663 A.2d 281 (Pa. Cmwlth. 1995).  


5.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., applies to this proceeding.

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Formal Complaint filed by Julia Mitchem against PECO Energy Company at Docket No. F-2010-2164077 is denied in part with regard to the billing dispute, and sustained in part with regard to the request for a payment arrangement.
2.
That Julia Mitchem shall make monthly payments consisting of her current bill plus one sixtieth (1/60th) of the balance accrued on her account, beginning with the first billing due date following the entry of a final Commission Order in this case.

3.
That, if Julia Mitchem does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate her electric services in accordance with the Commission’s statute and regulations.

4.
That the record at Docket No. F-2010-2164077 is marked closed.

Dated:
August 10, 2011



______________________________








Eranda Vero








Administrative Law Judge

� 	Supplement No. 10, Tariff Electric Pa. P.U.C. No. 4, Rule 17.4.


� 	Supplement No. 10, Tariff Electric Pa. P.U.C. No. 4, Rule 17.5.


� 	Supplement No. 10 to Tariff Electric Pa. P.U.C. No. 4, Rule 17.5.


� 	Late payment charges do not fall under non-basic service charges.  


� 	In her Complainant, Ms. Mitchem avers that, after talking to the CAP representative, her call was transferred to PECO’s credit department where another PECO representative denied the information regarding debt forgiveness given to Ms. Mitchem by the first representative.  Complaint ¶ 4(A).  This statement made closer to the date of event indicates that PECO was quick as well as consistent and repetitive in its denial of any misinformation provided by the first representative.


�	$12.10/hr x 40 hrs/week x 52 weeks/year = $25,168/year.


�	For the year 2011, the federal poverty level (100% of the federal poverty guidelines) for a household of four is set at $22,350.00 per year.
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