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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Linda Berkery (Complainant) on June 20, 2011, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ)       Ky Van Nguyen, issued on May 25, 2011, in the above captioned matter.  PECO Energy Company and Commerce Energy[footnoteRef:1] filed Replies to Exceptions on June 23, 2011, and   June 24, 2011, respectively. [1: 		Commerce Energy was formerly ACN Energy.  Finding of Fact No. 10; I.D. at 5.] 


History of the Proceeding

The Complainant initiated this proceeding with the filing of a Formal Complaint against PECO on April 12, 2010.  The Complainant asserted that PECO improperly billed for charges from a gas supply company that allegedly had not serviced the Complainant’s property in years.  I.D. at 1.

On May 13, 2010, PECO submitted its Answer to the Complaint, therein denying that there were any incorrect charges on the Complainant’s bill.  Id.  PECO also asserted that the Complainant’s balance included unpaid supplier charges of $8,649.98.  Id.  Along with the filing of its Answer, PECO also filed a Motion to Join Commerce Energy as an indispensable party to the proceeding.  Id.  PECO’s Motion averred that the unpaid supplier charges on the Complainant’s account were charges from Commerce Energy for alternative gas and electric supply provided to the Complainant.  Id.  PECO argued in its Motion that Commerce Energy met all four criteria for joinder as an indispensable party as articulated in the Pennsylvania Supreme Court’s decision in    CRY, Inc. v. Mill Service, Inc., 536 Pa. 462, 640 A.2d 372 (1994).  

Commerce Energy indicated by letter dated July 16, 2010, that it did not contest PECO’s Motion and that it supplied gas and electric service to the Complainant from September 18, 2003 to July 18, 2008, and from September 18, 2003 to November 17, 2004, respectively.

By Order issued November 8, 2010 (November 8 Order), ALJ Nguyen noted that the Complainant did not deny that PECO’s balance contains Commerce Energy’s unpaid charges; rather, she argued that Commerce Energy had no standing to be a party to this case.  November 8 Order at 1.  ALJ Nguyen observed that PECO is not the owner of the unpaid charges; rather, Commerce Energy is the owner of this balance.  
Id. at 2.  The ALJ reasoned that, if Commerce Energy is absent from the case, complete relief cannot be accorded and the disposition of the case may, as a practical matter, impair or impede Commerce Energy’s ability to protect its interest.  Id.  Citing the Pennsylvania Supreme Court’s order in Columbia Gas Transmission Corporation v. Diamond Fuel Company, 464 Pa. 377, 346 A.2d 788 (1975), ALJ Nguyen granted PECO’s Motion and, thus, joined Commerce Energy as an indispensable party.[footnoteRef:2] [2: 	In the November 8 Order, ALJ Nguyen set this Complaint matter for hearing on November 19, 2010.] 


On November 15, 2010, the Complainant filed a Petition for Interlocutory Review and Answer to a Material Question.[footnoteRef:3]  I.D. at 3.  PECO and Commerce Energy filed Briefs in Opposition to the Complainant’s Petition on November 22, 2010, and November 29, 2010, respectively.  The Complainant did not submit a brief supporting her Petition.  By Order entered January 14, 2011, the Commission determined that the Petition for Interlocutory Review and Answer to a Material Question was improper, declined to answer the question and returned the matter to the OALJ for further proceedings.  Id. [3: 	By order issued November 18, 2010, ALJ Nguyen stayed this proceeding and cancelled the November 19, 2010 hearing due to the Complainant’s filing of the Petition.] 


		Another hearing was scheduled for April 13, 2011.  At this hearing, the Complainant’s husband, John Berkery, appeared pro se, and introduced no exhibits into the record.  Id.  PECO presented the testimony of two witnesses and introduced twelve exhibits (PECO Exhibits 1-10, 14 and 15).  Id.  Respondent Commerce Energy presented the testimony of one witness and introduced one exhibit into the record.  Id.

		At the evidentiary hearing, Mr. Berkery made oral, on-the-record data requests, seeking billing and payment information from September 2003 to July 2008, for gas service provided by Commerce Energy.  Id.; Tr. at 90, 91.  Commerce Energy provided the Complainant’s gas use, the amount billed from September 2003 and July 2008, and the amount of payments received from the Complainant.  I.D. at 3.  Commerce Energy also stated that it was not required to keep the contract between the Complainant and ACN Energy that was signed in 2003, because the contract was outside the four-year record-keeping period referenced  in our regulations at 52 Pa. Code §56.202.  I.D. at 3.

		On April 28, 2011, the Complainant filed an objection to Commerce Energy’s April 22, 2011 Answer because Commerce Energy allegedly did not forward to him a copy of the agreement between the Complainant and ACN Energy.  I.D. at 3.  On May 4, 2011, counsel for Commerce Energy sent a letter to the ALJ explaining that Commerce Energy’s April 22, 2011 Answer fully responded to the Complainant’s on-the-record data requests and that the request for a copy of the agreement between the Complainant and ACN Energy was made after the adjournment of the evidentiary hearing and was, therefore, outside the record.  Id.  The ALJ agreed with the explanation and, thus, considered it part of Commerce Energy’s Answer to the Complainant’s data requests.  Id.  Accordingly, the ALJ, marked the April 22, 2011 Answer and the above explanation as Commerce Exhibit 2, and admitted it into the record.  I.D. at 3.

		On May 9, 2011, Mr. Berkery filed comments to Commerce Energy’s May 4, 2011 letter to the ALJ.  However, the ALJ agreed with Commerce Energy’s counsel that the Complainant’s request for a payment agreement was made off the record 


and had an origination date preceding the four-year record-keeping period.  Thus, the ALJ did not consider Mr. Berkery’s comments in rendering his Initial Decision.  I.D. at 4.

		The record closed on May 9, 2011.

As previously noted, Exceptions were filed by the Complainant on 
June 11, 2011.  PECO and Commerce Energy each filed Replies to Exceptions on 
June 23, 2011, and June 24, 2011, respectively.

Discussion

ALJ Nguyen made eleven findings of fact and reached three Conclusions of Law.  I.D. at 4, 5 and 7, 8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

A.	Burden of Proof

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  
66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Public Utility Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654,602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

		Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent(s).  If the evidence presented by the Respondent(s) is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent(s).  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

B.	Exceptions

		As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. P.U.C., 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		In her first Exception, the Complainant asserts that the ALJ erred by stating that, as a CAP customer, the Complainant is not responsible for late payment charges[footnoteRef:4] and that the ALJ ignored PECO’s practice of incorrectly computing late payment charges by basing the late fee on balances due to alternate suppliers plus unpaid PECO charges.  Exc. at 1; I.D. at 1; Formal Complaint at 2.  In reply, PECO states that the Complainant has provided no proof of incorrect charges being applied to her bills.  PECO R.Exc. at 3.  As stated previously in this Order, PECO was the collection agent for Commerce Energy during the periods Commerce Energy provided natural gas supply to the Complainant.  Additionally, Commerce Energy provided unrebutted evidence that the Complainant incurred charges for gas service of $5,503.30 between September 18, 2003 and  [4: 		Based upon our review of the record, the ALJ made no such statement.  Instead, the Complainant asserted same in the Formal Complainant filed April 10, 2010. ] 

July 18, 2008.  PECO R.Exc. at 5; Commerce Exh. 2.

		We agree with the ALJ on the subject of late fee charges.  When a customer is enrolled in a CAP program, it is the responsibility of that customer to remain current regarding payment of her utility bill.  If the CAP customer remains current by making timely payments in full, late payment fees will not be assessed.  However, if a customer defaults on the CAP program the utility may remove that customer from the CAP program, reinstate the arrearages forgiven, and assess late payment fees.  PECO Exhibit 6 shows that the Complainant and PECO had negotiated five payment arrangements and that the Complainant defaulted on each of them.  Further, it is uncontested that Commerce Energy provided natural gas supply service to the Complainant and also that the Complainant has an unpaid balance due to Commerce Energy for that service of $5,503.30.  Accordingly, the Complainant’s first Exception is denied.

		In her second and fourth Exceptions, the Complainant avers that the ALJ erred by not requiring Commerce Energy to produce the original signed supplier contract executed by the Complainant and ACN Energy in 2003.  Exc. at 1; I.D. at 3.  In its reply, PECO points to the hearing transcript where the Complainant testified that Commerce Energy indeed supplied the Complainant with natural gas and electric supply services.  PECO R.Exc. at 6; Commerce Energy R.Exc. at 6; Tr. at 7, 8 and 33.  Commerce Energy also states that the Complainant did not, at any time, contest the fact that gas service was supplied by ACN/Commerce Energy and, that to now argue that the validity of Commerce Energy billings relies solely upon the production of an executed service agreement is disingenuous.  Commerce Energy R.Exc. at 8, 9.  PECO agrees with Commerce Energy that the lack of an original signed contract for commodity services initiated in 2003, does not relieve the Complainant of any responsibility for payment.  PECO R.Exc. at 6.  The Complainant never contested receiving natural gas service from Commerce Energy.  Commerce Energy R.Exc. at 8, 9. 

		Mr. Berkery did not deny that his wife is a member of PECO’s CAP program.  I.D. at 6.  The Complainant’s husband also testified that, in the past, they (sic) were a customer of Commerce Energy, but claimed to have not received service from Commerce Energy for several years.  Id.  However, he could not remember how much they owed Commerce Energy for prior years’ service, and that they just paid PECO every month last year (2010).  Tr. at 11, 12; I.D. at 6. 

		PECO testified that when Commerce Energy acquired ACN Energy in February 2005, it acted as the billing agent for Commerce Energy.  I.D. at 6.  As the billing agent for Commerce Energy, PECO has the responsibility to read customers’ meters and provide each customer’s usage to Commerce Energy.  I.D. at 6, 7.  PECO did so.  Id.  Commerce Energy then calculated the monthly charges and PECO placed those charges on its consolidated bill to customers.  I.D. at 7.

		Commerce Energy testified that it provided gas service to the Complainant from September 18, 2003 to July 18, 2008, and that the Complainant owed it $5,503.30.  Id.  Mr. Berkery did not rebut this evidence regarding electric and gas supply service.
		The record evidence on the issue of the existence of a natural gas supply service agreement between the Complainant and Commerce Energy is virtually uncontested.  The Complainant acknowledged receiving this service from Commerce Energy and PECO’s billing records reflect that supplier charges from Commerce Energy were included in the Complainant’s monthly billings for an extended time period.  While an executed copy of the original contract for service between the Complainant and ACN would be conclusive evidence of a contract, in its absence,[footnoteRef:5] other uncontested record evidence sufficiently demonstrates that service was in fact supplied to the Complainant.  For instance, the Complainant did not attempt to show that she had received natural gas service from a different supplier during the time period in question.  Further, the Complainant did not claim that Commerce Energy was not her supplier of choice during the extended time frame during which service was supplied.  Thus, based upon the record evidence, the Complainant failed to carry her burden of proving that an entity other Commerce Energy was her gas supplier.  Thus, we shall deny the Complainant’s second and fourth Exceptions. [5: 		Commerce Energy’s reliance on Section 56.202, 52 Pa. Code §56.202, of our Regulations as the basis for a four-year window of time within which contracts must be retained is misplaced.  By its explicit language, that Regulation does not govern all records.  Utilities would be well-advised to retain contracts for an extended period of time to address circumstances such as these.] 


		The Complainant’s third Exception avers that the ALJ did not specify the dates that PECO provided gas and electric services to the Complainant.  Exc. at 3.  As noted by Commerce Energy, these dates were provided by the ALJ in Findings of Fact numbers two and three of the Initial Decision.  The Complainant initiated service with ACN/Commerce Energy on September 18, 2003, and returned to PECO for natural gas service on July 18, 2008.  Tr. at 69, 70; Commerce Energy R.Exc. at 7.  Accordingly, based upon the record evidence, the Complainant’s third Exception is denied.

		In her fifth Exception, the Complainant states that the ALJ failed to consider why she had a poor payment history prior to the filing of the instant complaint.  Exc. at 3.  This Exception was not addressed in either of the Parties’ Replies to Exceptions.  We note, however, that the ALJ’s Findings of Fact indicate that the Complainant made only sixteen payments over the six-year period ending 
December 31, 2010.  I.D. at 4, 5.  It is also important to note that the Complainant has been a CAP customer since 2006, and that the Complainant is not asking for a payment plan.  I.D. at 5; Exc. at 5, 6.  The Complainant asserts that she was fighting every month to get a correct or understandable bill from PECO.  Exc. at 3.  The Complainant also avers that her payments were being applied to “trumped-up” charges of prior years’ service from a former supplier.  Id.  

		The record is devoid of any evidence to support the Complainant’s fifth Exception.  As previously discussed, it is the customer’s responsibility to adhere to the requirements of PECO’s CAP program.  Even while a customer is seeking clarification of a billing or billings, the responsibility to make timely payments does not evaporate.  Accordingly, we find this Exception to be without merit, and it is, therefore, denied.

		The Complainant’s sixth and seventh Exceptions aver that the ALJ erred in stating that the Complainant owed PECO $17,119.  Exc. at 3.  The Complainant states that this arrearage includes the alleged Commerce Energy balance of $5,503.30, which the Complainant adamantly contests,[footnoteRef:6] as well as the remaining PECO arrearage which the Complainant believes was developed with exorbitant, falsely computed, and usurious late charges.  Exc. at 3, 4.  PECO explains it its Replies to Exceptions that, prior to the Complainant’s balance due being stated at $17,119, PECO had issued a credit of $7,642.27 when the Complainant first enrolled into the CAP program and a credit of $2,885.76 to remove previously-accrued late charges.  PECO R.Exc. at 4. [6: 		This assertion is in direct contrast to the Complainant’s acknowledgement of being a customer of ACN/Commerce Energy.] 

		The Complainant has not presented any record evidence to support her contention that the PECO billings were based upon exorbitant, falsely computed, and usurious late charges.  Accordingly, we find that PECO properly billed the Complainant for supply services provided by Commerce Energy along with its own delivery service charges.  Based upon this record evidence, we shall deny the Complainant’s sixth and seventh Exceptions.

		The Complainant’s final Exception avers the ALJ erroneously concluded that the Complainant must pay the CAP rates and is not entitled to a payment agreement negotiated or approved by the Commission.  Exc. at 4.  The Complainant further asserts that this language used by the ALJ was inserted to avoid discussion of the “real issues” in this matter.  Id.  The Complainant further explains that she appreciates the benefits of the CAP program and that she has never sought a Commission-negotiated payment plan regarding CAP arrearages.  Exc. at 4, 5.

		Based upon our review of the record and the ALJ’s Initial Decision, it is clear that the ALJ did not overlook any issue put forth by the Complainant.  CAP participants accept the terms of the utility’s program in order to receive assistance in paying their utility bills.  The Complainant cannot enjoy the benefits of the CAP program and at the same time seek a payment arrangement from the PUC.  The Complainant’s final Exception is without merit and is, therefore, denied.

Conclusion

		Based upon the foregoing discussion, we find that the Complainant did not carry the burden of proof in this proceeding.  The record supports a finding that it was the Complainant’s choice to receive natural gas service from Commerce Energy and that PECO was the authorized billing and collection agent for Commerce Energy.  The record also supports a conclusion that the account balance payable by the Complainant to PECO which includes unpaid amounts due to Commerce Energy is accurate.  Additionally, we find that the record does not support a finding that the service provided by PECO, in the form of billing statements reflecting supplier charges, was unjust or unreasonable.  Accordingly, we shall deny the Complainants Exceptions and adopt the ALJ’s Initial Decision; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions of Linda Berkery, filed on June 20, 2011, to the Initial Decision of Administrative Law Judge Ky Van Nguyen, are denied.

2.	That the Initial Decision of Administrative Law Judge 
Ky Van Nguyen is adopted.

3.	That the Complaint of Linda Berkery against PECO Energy Company at the above docket number is dismissed.

4.	That the outstanding account balance as developed in this proceeding is due and payable by Linda Berkery to PECO Energy Company.



5.	That this proceeding be marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  August 25, 2011

ORDER ENTERED:  August 26, 2011
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