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Rosemary Chiavetta, Secretary ezt y
Pennsylvania Public Utility Commission o G ;
Commonwealth Keystone Building e

P.O. Box 3265 .
Harrisburg, PA 17105-3265

Inre: Joint General Rule Application of Intellifiber Networks, Inc., Cavalier Telephone
Mid-Atlantic, LLC, Talk America, Inc., US LEC of Pennsyivania, LLC, PAETEC
Communications, Inc., LDMI Telecommunications, Inc.,, McLeodUSA
Telecommunications Services, LLC, and Windstream Corporation; Docket Nos.
A- , A- A . A- ,
A- , A- and A-

Dear Secretary Chiavetta:

Enclosed for filing please find an original and one copy for each additional docket
number of the Joint General Rule Application in the above-referenced matter. A check in the
amount of $350.00 is enclosed in payment of the filing fee.

Also enclosed for filing please find an original and one copy for each additional docket
number of a Petition for Protective Order.

Copies have been served in accordance with the attached Certificate of Service.

Joint Applicants request that the Commission grant all relief sought herein as
expeditiously as possible, and, at the latest, at the Commission’s Public Meeting of
November 10, 2011. Joint Applicants desire to close the Transaction as soon as practicable
in 2011 in order for them to meet critical business objectives.

Should you have any questions, please do not hesitaie to contact me.

Very truly yours,

TH OM& G, NIESEN & KENNARD
. )
By: /)’l_pjg

Regina L. Matz
Enclosures

ce: Erin Laudenstager, Fixed Utility Services
Joseph Witmer, Law Bureau

212 LocusT STREET » SUITES00 ¢ P.O. Box 9500 « HARRISBURG, PA 17108-9500 « 717.255.7600 « Fax 717.236.8278 » www.thomaslongtaw.com



o [ )

rm (=

S

BEFORE THE Fe1 :_é

PENNSYLVANIA PUBLIC UTILITY COMMISSION },’{Z g

":’rj N

T g

[y pu 14

S w

Joint Application for All Approvals Under e o

the Pennsylvania Public Utility Code for C: i

the Indirect Transfer of Control of :

Intellifiber Networks, Inc., : Docket No. A-2011-
Cavalier Telephone Mid-Atlantic, LLC : Docket No. A-2011-
Talk America, Inc., : Docket No. A-2011-
US LEC of Pennsylvania, LLC, : . Docket No. A-2011-
PaeTec Communications, Inc., : Docket No. A-2011-
LDMI Telecommunications, Inc., and : Docket No. A-2011-
McLeodUSA Telecommunications : Docket No. A-2011-

Services, LLC
to Windstream Corporation

JOINT PETITION
FOR PROTECTIVE ORDER

Pursuant to the provisions of 52 Pa. Code § 5.423, Windstream Corporation, a Delaware
corporation (“Windstream™), and Intellifiber Networks, Inc. (“Intellifiber”), Cavalier Telephone
Mid-Atlantic, LLC (“CavTel-MA”), Talk America, Inc. (“Talk America™), US LEC of
Pennsylvania, LLC (“USLEC”), PaeTec Communications, Inc. (“PCI”), LDMI
Telecommunications, Inc. and McLeodUSA  Telecommunications Services, LLC
(“McLeodUSA™) (collectively, the “PA Certificated Entities”) (Windstream and the PA
Certificated Entities, collectively, the “Joint Petitioners”), by and through their counsel, hereby
jointly petition for the issuance of a Protective Order in the above-captioned proceeding. In
support thereof, Joint Petitioners submit as follows:

1. On July 31, 2011, an Agreement and Plan of Merger (‘“Transaction Agreemeni’)

was executed by Peach Merger Sub, Inc. (“MergerCo”) (a direct, wholly-owned subsidiary of
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Windstream created for purposes of the merger), and PAETEC Parent,' Merger Co will merge
with and into PAETEC Parent, with PAETEC Parent continuing as the surviving corporation (the
“Transaction™). As a result of the Transaction, PAETEC Parent will become the direct, wholly-
owned subsidiary of Windstream. Thus, Windstream will be the new ultimate parent company of
the PA Certificated Entities.

2. On August 12, 201 |, simultaneous with the filing of this Petition, Joint Petitioners
filed a Joint Application at the above-captioned docket seeking approval of the proposed transfer
of control of the PA Certificated Entities to Windstream through the acquisition by Windstream
and requesting the issuance of individual Certificates of Public Convenience approving the
transaction.

3. Certain proprietary and confidential information, as well as highly confidential
information, will be provided to the Commission and are anticipated to be requested or provided
in this proceeding. Such information includes commercially-sensitive data that 1s highly
confidential to the Joint Petitioners and has been identified as such in the Joint Application.

4. Proprietary treatment, in the form of the attached Protective Order, is justified
because such information would be of substantial value to the competitors of Joint Petitioners
and their respective affiliates. The release of this information would allow competitors 1o gain
knowledge of confidential information related to the operations, financial and operating results,
and marketing, strategic and business plans of the Joint Petitioners and their respective affiliates,
thereby placing. the producing party at a severe competilive disadvantage. Furthermore,
limitation on the disclosure of information will not prejudice the rights of the participants, nor

will such limitation frustrate the prompt and fair resolution of this proceeding.

'A copy of the Agreement is provided as Exhibit A to the Joint General Rule Application (“Joint Application™),
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5. The attached Protective Order sought by Joint Petitioners will protect the

proprietary nature of compelitively valuable information while allowing appropriate parties to

use such information for purposes of the instant litigation. The proposed Protective Order

applies the least restrictive means of limitation that will provide the necessary protections [rom

disclosure,

6. The form of the attached Protective Order is similar to protective orders issued in

other recent proceedings before the Commission.

WHEREFORE, for the reasons set forth above, Joint Petitioners respectfully request that

the Commission adopt and issue the attached Protective Order.

Dated: August 12, 2011

By:

Respectfully submitied,

gﬂfﬁﬁw’w’z/‘

Normai”J. Kennard,'ID No. 24921

Regina L. Matz, ID No. 42498

THOMAS, LONG, NIESEN & KENNARD
212 Locust Sireet, Suite 500

Harrisburg, PA 17108-9500

(717) 255-7600
nkennard@thomaslonglaw.com
matz@thomaslonglaw.com

Attorneys for Windstream Corporation

Jean L. Kiddoo (DCB #335125)
Brett P. Ferenchak (VSB# 41434)
Bingham McCutchen, LLLP

2020 K Street, N.W,

Washington, DC 20006
202-373-6000 (Tel)
202-373-6001 (Fax)
jean.kiddoo@bingham.com
brett.ferenchak@bingham.com

Counsel for Counsel for PAETEC Parent and PA
Certificated Entities



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Joint Application for All Approvals Under
the Pennsylvania Public Utility Code for
the Indirect Transfer of Control of

Intellifiber Networks, Inc., : Docket No. A-2011-
Cavalier Telephone Mid-Atlantic, LLC : Docket No. A-2011-
Talk America, Inc., : Docket No. A-2011-
US LEC of Pennsylvania, LLC, : Docket No. A-2011-
PaeTec Communications, Inc., : Docket No. A-2011-
LDMI Telecommunications, Inc., and : Docket No. A-2011-
McLeodUSA Telecommunications : Docket No. A-2011-
Services, LLC :

to Windstream Corporation

PROTECTIVE ORDER

AND NOW, having considered the Joint Petition for Protective Order filed by
Windstream Corporation, a Delaware corporation (“Windstream™), and Intellifiber Networks,
inc., Cavalier Telephone Mid-Atlantic, LLC, Talk America, Inc., US LEC of Pennsylvania,
LLC, PaeTec Communications, Inc., LDMI Telecommunications, Inc. and McLeodUSA
Telecommunications Services, LLC (collectively, the “PA Certificated Entities™), in the above-
captioned proceeding:

IT IS ORDERED:

1. That a Protective Order is hereby granted with respect to all materials and
information identified in Ordering Paragraphs 2 and 3 below, which are filed with the
Pennsylvanma Public Utility Commission (“Commission™), produced in discovery or otherwise
presented during this proceeding. All persons now and hereafter granted access to the materials
and information identified in Ordering Paragraph 2 and 3 shall use and disclose such information

only in accordance with this Protective Order.



2. The matertals subject to this Protective Order include all correspondence,
documents, data, information, excerpts, summaries, studies, methodologies, and other materials
(including materials derived therefrom} in any form, which a party or an affiliate of a party
furnishes in this proceeding pursuant to Commission rules and regulations, formal and informal
discovery procedures, testimony or oral examination or provides as a courtesy to another party to
this proceeding, which are claimed to be proprietary or confidential and which are designated by
the producing party as “PROPRIETARY” or “PROPRIETARY AND CONFIDENTIAL”
(hereinafter collectively referred to as “Proprietary Information™). Proprietary Information shall
include, but is not limited to, information that is either specified as confidential by its terms, or
pertains to business practices that are commercially sensitive, or which is ordinarily considered
and treated as proprietary or confidential by the producing party; and all information contained
therein or derived therefrom, including, but not limited to, all copies, excerpts or summaries
thereof.

3. In addition, the parties may designate extremely sensitive Proprietary Information
as “HIGHLY CONFIDENTIAL” (hercinafier collectively referred to as “Highly Confidential
Information”) and thus, secure the additional protections set forth in this Order pertaining 1o such
material. Highly Confidential Information shall be such Proprietary Information that: (a) is
subject to Confidentiality Agreements and/or Protective Orders from other proceedings; (b)
constitutes or describes the producing party’s (or its affiliates) (i) marketing or sales plans
including, inter alia, costing and pricing aspects thereof, (ii) competitive strategies or service
alternatives of the producing party or its customers, (iii} non-public market share and other data,
(iv) market share projections, (v) customer and other agreements and the terms thereof (to the
extent not publicly available), (vi) marketing materials and ideas that have not yet been disclosed

publicly, (vii) customer-identifying information, (viii) customer prospects for services that are
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subject to competition, or (ix) similar documents; or (¢) constitutes non-public financial or
operating information where failure to classify said information as Highly Confidential would
impose severe and extreme prejudice on the producing party for discovery propounded after the
date of entry of this Order.

4, Proprictary Information and Highly Confidential Information placed into the
evidentiary record shall be made available 1o the Commission and its Stafl for use in this
proceeding. For purposes of filing, to the extent that Proprietary [nformation or Highly
Confidential Information is placed in the Commission’s report [olders, such information shall be
handled in accordance with routine Commission procedures inasmuch as the report folders are
not subject to public disclosure. To the extent the Proprietary Information or Highly
Confidential Information is placed in the Commission’s testimony or document folders, such
information shall be separately bound, conspicuously marked, and accompanied by a copy of this
Protective Order.  Public inspection of Proprietary Information or Highiy Confidential
Information shall be permitted only in accordance with this Protective Order.

5. Proprietary Information and Highly Confidential Information shall be made
available 10 counsel of record in this proceeding on a limited basis in accordance with the
following procedures:

a. Proprietary Information. To the extent required for participation in this

proceeding, a party’s counsel may afford access to Proprietary Information made available by
another party (“the producing party”) to the party’s consultant(s)/expert(s), subject to the
following restrictions:

1. Such consultant(s)/experi(s) may not hold any of the following
positions with any competitor of the producing party: (a) an officer, board member, stockholder,

partner, owner, or an employee, who is primarily involved in the pricing, development, and/or
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marketing of products or services that are offered in competition with those of the producing
party; or (b) an officer, board member, stockholder, partner, owner of any affiliate of a
competitor of the producing party; provided, however, that any consultant/expert shall not be
disqualified on account of being a stockholder, partner, or owner unless his/her interest in the
business constitutes a significant potential for violation of the limitations of permissible use of
the Proprietary Information.

. If a party’s independent consultant/expert, another member of the
independent consultant’s/expert’s firm or the independent consultant’s/expert’s firm generally
also serves or has in the past served as an expert for, or as a consultant or advisor o a competitor
or any affiliale of a competitor of the producing party, said independent consultant/expert must:
(a) advise the producing party of the competitor’s or affiliate’s name(s); (b) make reasonable
altempts to segregate those personnel assisting in the consultant’s/expert’s participation in this
proceeding from those personnel working or who have worked on behalf of a competitor or any
affiliate of a competitor of the producing party; and (c) if segregation of such personnel is
impractical, the independent consultant/expert shall give to the producing party written
assurances that the lack of segregation will in no way jeopardize the interests of the producing
party. The producing party retains the right to challenge the adequacy of the written assurances
that its interests will not be jeopardized.

ili. Any information provided under this provision may be used only
for and 1o the extent that it is necessary for participation in this proceeding; any person obtaining,
information disclosed through this provision may not use that information to gain any
commercial advantage and any person obtaining information may not forward it to any person o

gain commercial advantage.



iv. Prior to making Proprietary Information available to a party’s
independent consultant/expert for purposes of participating in this proceeding, a party’s counsel
of record shall promptly deliver to the producing party an executed copy of an Affidavit in the

form attached to this Protective Order as Appendix “A.”

b. Highly Confidential Information. Highly Confidential Information shall

be made available to counsel for the Office of Consumer Advocate (OCA), Office of Trial Staff
(OTS) or its successor, and Office of Small Business Advocate (OSBA). Counsel for OCA, OTS
or its successor, and OSBA may make such information available to their witnesses upon the
witness’ execution of an Affidavit in the form attached to this Protective Order as Appendix “A.”
Highly Confidential Information shall be produced for inspection only by counsel for other
parties of record. If the inspecting lawyer desires copies of such material, or desires lo disclose
1ts contents to persons other than counsel of record, she or he shall submit a written request to the
producing party’s counsel. If the requesting and producing parties are unable to reach agreement
with respect to such a request, they may submit the issue to the presiding Administrative Law
Judge. In the meantime, the information shall be provided only to counsel for the OCA, OTS or
its successor, and OSBA and their witnesses upon the witness’ execution ol the Affidavit
attached to this Protective Order. Highly Confidential Information shall not be disclosed to any
person, who has marketing, product development, market analysis, market entry, financial
planning, strategic planning or similar responsibilities for: (a) any party to this proceeding or any
competitor of a party; or (b) any person employed or retained by or reasonably anticipated to be
employed or retained by a party or a compeltitor of a party, or any person who will have those
responsibilities in the foreseeable future. In addition, where a person has any duty conflicting
with this limitation, but that person is responsible for making litigation decisions in this

proceeding for the party, and where the information is critical to such decision-making, that
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person shall take all reasonable steps to limit his or her exposure to Highly Confidential
Information and it will be a direct violation of this Protective Order for such person to rely on
Highly Confidential Information obtained through discovery in this case to carry out marketing,
product development, market analysis, market entry, financial planning, strategic planning or any
other responsibitities not directly related to this proceeding. Highly Confidential Information
may be viewed by an outside expert(s) retained by a party for purposes of this proceeding,
provided such expert(s) fully meets all of the qualifications of this paragraph for access to Highly
Confidential Information and, prior to disclosure, the party provides an affidavit signed by such
expert attesting to his or her qualifications under this paragraph and receives an acknowledgment
from the disclosing party.

c. No other persons may have access to Proprietary Information or Highly
Confidential Information, except as authorized by order of the Commission or the presiding
Administrative Law Judge. No person who may be entitled to receive, or is afforded access to
any Proprietary Information or Highly Confidential Information shall use or disclose such
information for the purposes of business or competition, or any purpose other than the
preparation for and conduct of this proceeding or any administrative or judicial review thereof.

6. Prior to making Proprietary Information or Highly Confidential Information
available to any person as provided in Paragraph 5 of this Protective Order, counsel for a party of
record shall deliver a copy of this Protective Order to such person and shall receive a written
acknowledgment from that person in the form attached to this Order and designated as Appendix
“A”” Counsel shall promptly deliver to the producing party a copy of this executed
acknowledgment form. Counsel of record to the parties are deemed to have reviewed this

Protective Order and agreed to its content and, therefore, shall not be required to sign Appendix

“A "



7. A producing party shall designate data or documents as constituting or containing
Proprietary Information or Highly Confidential Information by affixing an appropriate
proprietary stamp or typewritten or handwritten designation on such data or documents or other
appropriate means to indicate Proprietary Information or Highly Confidential Information.
Where only part of the data compilations or multi-page documents constitutes or contains
Proprietary Information or Highly Confidential Information, the producing party, insofar as
reasonably practicable within discovery and other time constraints imposed in this proceeding,
shall designate only the specific data or pages of documents, which constitute or contain
Proprietary Information or Highly Confidential Information.

8. Any federal agency, which has access to and/or receives copies of the Proprietary
Information or Highly Confidential Information, should consider and treat the Proprietary
Information or Highly Confidential Information as within the exemption from disclosure
provided in the Freedom of Information Act as set forth at 5 U.S.C. § 552(b)(4) until such time
as the information is found to be non-proprietary.

9. To the extent that the party receiving Proprietary Information or Highly
Confidential Information is subject to the Pennsylvania Right-To-Know Act, that party shall
consider and treal the Proprietary Information and Highly Confidential Information as within the
exemptions from disclosure provided in the Pennsylvania Right-To-Know Act as set forth in
65 P.S. § 66.1(2), until such documents and information are found to be non-conf{idential or non-
proprietary.

10. Any public reference to Proprietary Information or Highly Confidential
Information by the Commission or by counsel or persons afforded access thereto shall be 10 the
title or exhibit reference in sufficient detail to permit persons with access to Proprietary

Information or Highly Confidential Information to fully understand the reference and not more.
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Proprietary Information or Highly Confidential Information shall remain a part of the record, lo
the extent admitted, for all purposes of administrative or judicial review.

11. Part of any record of this proceeding containing Proprietary Information or
Highly Confidential Information, including but not limited to all exhibits, writings, lesiimony,
cross-examination, argument and responses to discovery, and including reference thereto as
mentioned in Ordering Paragraph 10 above, shall be sealed for all purposes, inciuding
administrative and judicial review, unless such Proprietary Information or Highly Confidential
Information is released from the restrictions of this Protective Order, either through the
agreement of the parties or pursuant to an Order of the Administrative Law Judge or the
Commission. Unresolved challenges arising under Paragraph 12 below shall be decided on
motion or petition by the presiding officer and/or the Commission as provided in 52 Pa. Code
§5.423(a). All such challenges will be resolved in conformity with existing rules, regulations,
orders, statutes, precedent, etc., to the extent that such guidance is available.

12. The parties affected by the terms of this Protective Order shall retain the right: to
question or challenge the alleged confidential or proprietary nature of Proprietary Information or
Highly Confidential Information; to question or challenge the admissibility of Proprietary
Information or Highly Confidential Information on any proper ground, including, but not limited
to, irrelevance, immateriality or undue burden; to refuse or object to the production of
Proprietary Information or Highly Confidential Information on any proper ground, including but
not limited to irrelevance, immateriality or undue burden; to seek an order permitting disclosure
of Proprietary Information or Highly Confidential Information beyond those provided in this
Order; and to seek additional measures of protection of Proprietary Information or Highly
Confidential Information beyond those provided in this Order. If a challenge is made to the

designation of a document or information as Proprietary or Highly Confidential, the party
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claiming that the information is Proprietary or Highly Confidential retains the burden of
demonstrating that the designation is necessary and appropriate.

13. The parties agree to investigate reasonable alternatives before proposing to place
into the public record any deposition, brief, memorandum, written discovery material, or other
writing that: (a) refers to, discusses, or directly relates to, Proprietary Information or Highly
Confidential Information, or (b) has any such Proprietary Information or Highly Confidential
Information affixed thereto as an exhibit or otherwise. If a party determines that it cannot agree
to any reasonable altemmative to public disclosure of any such writing, the party shall file any
such writing under seal. Counsels’ copies of all such writings shall be subject to the provisions
of this Protective Order concering disclosure and use.

14.  If a producing party includes material it has designated as “PROPRIETARY” or
“HIGHLY CONFIDENTIAL,” or references thereto that disclose the matler designated as
“PROPRIETARY" or “HIGHLY CONFIDENTIAL,” in any unsealed filing of its own to the
Commission, that producing party waives the protection provided by this Protective Order with
respect to such Proprietary Information or Highly Confidential Information, with the exception
that, for testimony and exhibits designated as “PROPRIETARY” or “HIGHLY
CONFIDENTIAL,” the producing party does not waive any protections provided by this
Protective Order by including the Proprietary Information or Highly Confidential Information in
its application, testimony, or exhibits, as filed with the Commission.

15. Any party, who believes that another party has violated or intends to disclose or
use any Proprietary Information or Highly Confidential Information in a manner prohibited by
this Pratective Order, may move the Commission for an Order imposing appropriate sanctions on
the party allegedly in violation of this Protective Order, and/or directing the adverse parly lo

refrain from such disclosure or use when appropriate. The parties agree that the Commission
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shall have the authority to adjudicate such a dispule and agree to be bound by whatever
determination the Commission makes.

16.  This Protective Order shall continue to be binding throughout and after the
conclusion of proceed'ings in the above-captioned matter.

17. Within thirty (30) days after a Commission decision is entered in the proceeding,
or in the event of appeals, within thirty (30) days afler appeals are finally decided: (a) any party
receiving Highly Confidential Information must return that information, as well as any notes,
whether written or oral, which contain any Highly Confidential [nformation to the producing
party; and (b) any party receiving Proprietary Information, upon request, shall either destroy or
retumn (o the producing party all copies of all documents and other materials not entered into the
record, including notes, whether written or oral, which contain any Proprietary Information. In
the event that a party elects to destroy all copies of documents and other materials containing
Proprietary Information instead of returning them to the producing party, such party shall certify

in writing to the preducing party that the Proprietary Information has been destroyed.

Pennsylvania Public Utility Commission

Date:
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Joint Application for All Approvals Under
the Pennsylvania Public Utility Code for
the Indirect Transfer of Control of

Intellifiber Networks, Inc., : Docket No. A-2011-
Cavalier Telephone Mid-Atlantic, L1.C : Docket No. A-2011-
Talk America, Inc., : Docket No. A-2011-
US LEC of Pennsylvania, LLC, : Docket No. A-2011-
PaeTec Communications, Inc., : Docket No. A-2011-
L.DMI Telecommunications, Inc., and : Docket No. A-2011-

McLeodUSA Telecommunications : Docket No. A-2011-
Services, LLC :
to Windstream Corporation

AFFIDAVIT
[ (Affiant), being duly sworn (affirmed) according to law,
depose and say that [ am and am participating in the above-captioned
proceeding on behalf of and that I am not, nor do | have any basis for
believing that I am: (1) an officer, board member, stockholder, partner or owner of any
competitor of (the “Producing Party”); or (2) an employee of

any competitor of the Producing Parly or such customer who is primarily involved in the pricing,
development, and/or marketing of products or services that are offered in competition with those
of the Producing Party or such customer; or (3) an officer, board member, stockholder, partner,
or owner of any affiliate of a competitor of the Producing Party.

I have read and understand that the Protective Order deals with the treatment of
Proprietary Information and Highly Confidential Information. I agree to be bound by, and
comply with, the terms and conditions of said Order. To the extent that [ am participating on
behalf of a party in the proceeding as an independent consultant/expert, 1 hereby represent that |
have complied with the provisions of Paragraph 5 of the Protective Order prior to submitting this
Affidavit,

SIGNATURE
DATE:

PRINT NAME

ADDRESS

EMPLOYER

Sworn to and subscribed before me this day of , 2009.

(Signature of official administering oath)

APPENDIX A



CERTIFICATE OF SERVICE

[ hereby certify that on this 12% day of August, 2011, [ did serve a truc and correct copy

of the foregoing upon the persons below via first class mail as follows:

Jean L. Kiddoo

Brett P. Ferenchak

BinGHAM MCCUTCHEN LLP
2020 K Street, N.W,
Washington, DC 20006
jean.kiddoo@bingham.com
brett.ferenchak@bingham.com

William Lloyd

Office of Small Business Advocate
300 North 2™ Street,. Suite 1102
Commerce Building

Harrisburg, PA 17101
willloyd@state.pa.us

Irwin A. Popowsky

Office of Consumer Advocale
555 Walnut Streel

5™ Floor Forum Place
Harrisburg PA 17101-1923
spopowsky{@paoca.org

Johnnie E. Simms, Director

Bureau of Investigation & Enforcement
PA Public Utility Commission

Post Office Box 3265

Harrisburg, PA 17105-3265
josimms(@state.pa.us
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Regina L. Matz
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