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HISTORY OF THE PROCEEDINGS


On October 15, 2010, Carol Jacobs (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant complained that in May, June, July, August and October of 2010, she was not home from 4 to 12 days a month, but that she received high bills as if she were at home.  The Complainant asked the Commission to investigate the Respondent’s practice.


On November 11, 2010, the Respondent filed an Answer and New Matter to the complaint.  In its Answer and New Matter, the Respondent alleged, among other things, that the Complainant’s bills were based on actual meter readings, and that the Respondent attempted several times to arrange an on-site reading of the Complainant’s meter but without success.  It also alleged that the Complainant is a CAP (Customer Assistance Program) customer, and that for this reason she is not eligible for a Commission-issued agreement.  


On June 29, 2011, a hearing was scheduled on the complaint.  At the hearing, the Complainant proceeded unrepresented.  She testified on her own behalf and introduced no exhibits into the record.  The Respondent was represented by Tishekia Williams, Esquire, who presented the testimony of two witnesses and introduced two exhibits into the record.


The record closed on June 29, 2011.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent and takes electric service at 4001 Conshohocken Avenue, Apartment 412, Philadelphia, Pennsylvania (N.T. 5; Formal Complaint Form).


2.
The Complainant lives at this address alone.  She enrolled in the Respondent’s CAP (Customer Assistance Program) rate discount (N.T. 7, 8, 11).      


3.
The Complainant’s residence is an apartment consisting of a bedroom, a living room, a kitchen, a bathroom, and a closet (N.T. 8).


4.
The Complainant’s electric appliances consist of lighting, a refrigerator, a range, a microwave, a toaster, a coffee maker, an air conditioner, two TVs, a DVD player, a computer, and a vacuum, all of which has a potential use of 682 kWh (N.T. 8, 9, 16-18; PECO Exhibit 2).


5.
The Complainant’s payments for electric consumption from May through October of 2008, 2009 and 2010 are as follows:     
	
	2008
	2009
	2010

	May
	
	April 26 to May 26
$13.07
	April 25 to May 24
$13.31

	June
	
	May 24 to June 24
$12.76
	May 24 to June 23
$37.11

	July
	
	June 24 to July 26
$15.39
	June 23 to July 25
$32.77

	August
	$31.72
	July 26 to August 25
$40.04
	July 25 to August 23
$34.27

	September
	August 24 to September 23
$38.03
	August 25 to September 23
$23.68
	August 23 to September 22
$16.60

	October
	September 23 to October 22
$12.16
	September 23 to October 22
$12.18
	September 22 to October 21
$10.03


(PECO Exhibit 1).



6.
On January 20, 2011, the Respondent visited the Complainant’s residence to perform a meter test and an appliance analysis.  It found that there was no foreign load or meter mix-up at the Complainant’s apartment, that the meter was within the Commission’s tolerance limits, and that the Complainant’s use was within her potential consumption (682 kWh) (N.T. 14-16; PECO Exhibit 2).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


In a high bill complaint, the Complainant has the burden of proving by a preponderance of the evidence that (1) the number of occupants of the household has not changed, that (2) the potential for energy utilization is low, and that (3) the billing history shows no previous abnormalities.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).



The Complainant complained about the high bills she received in May, June, July, August, September, and October 2010.  In specific, she stated the number of days she stayed away from home during the May – October 2011 period; however, the Complainant believed the Respondent billed her as if she were home during that period.  In May, she was not home from May 12 to May 19 or May 20 (7 or 8 days); in June, she did not mark them on the calendar and needed time to find the record of it; in August, from July 23 to July 27 or July 28 (4 or 5 days); in September, from August 31 to September 12 (12 days); and in October, from October 1 to October 12 (11 days).


Applying the Waldron test to this case, it appears that the Complainant met the first prong of the test:  the number of occupants of the household has not changed.  The Complainant lives at the service address alone.  But she did not meet the second and the third prongs of the test:  the potential for utilization is low and the billing history shows no previous abnormalities.



Finding of Fact No. 6 shows the Complainant’s potential use was high (682 kWh) and Finding of Fact No. 5 shows previous abnormalities.  The Complainant’s payments for consumption in June ($37.11) and July ($32.77) of 2010 are more than double her payments in June ($12.76) and July ($15.39) of 2009.  The Complainant’s payments in August ($31.72 and $40.04), September ($38.03 and $23.68), and October ($12.16 and $12.18) of 2008 and 2009 are also double or substantially higher than her payments in August ($34.27), September ($16.60), and October ($10.03) of 2010.



On balance, the Complainant’s payments were not excessively high.  Apparently, in 2010, the payments of $34.27 in August (covering the period between July 25 to August 23), $16.60 in September (covering the period between August 23 to September 22), and $10.03 in October (covering the period between September 22 to October 12) reflected somewhat a reduction in payment as compared with those made in August, September, and October in 2008 and 2009, for the dates she stayed away from home (4 or 5 days in August; 12 days in September; and 11 days in October).


The Respondent testified that the Complainant is in the Respondent’s Customer Assistance Program (CAP) and had a credit of $117.68 by July 18, 2011 because it received a LIHEAP (Low Income Home Energy Assistance Program) grant of $250.  It also testified that on January 20, 2011, it visited the Complainant’s residence to perform a meter test and an appliance analysis.  It found that the Complainant’s meter was within the accuracy limits of Commission regulations and that her use was within her potential consumption (682 kWh).


In a billing dispute, both the actual use and the potential use play an important role.  When the actual use is within the potential use, the amount of electricity registered on a properly functioning meter reflects the consumption in a house.  Thompson v. Pennsylvania Electric Company, Docket No. F-8703786 (Pa. PUC March 3, 1988).  There is no indication or evidence that the Complainant’s actual use was not within her potential use, or that her meter did not properly function.


From the discussion above, I conclude that the Complainant did not carry her burden of proof, or that the Complainant’s metered use exceeded her potential use.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
The Complainant has failed to carry her burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Carol Jacobs against PECO Energy Company at Docket No. F-2010-2205698 is dismissed.

Date:
         August 1, 2011        


____________________________________








Ky Van Nguyen








Administrative Law Judge 
� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.








2

