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	In re: Hopkins & Reedy Water Company
	A-211425


FINAL ORDER
BY THE COMMISSION:


On June 21, 2011, a Tentative Order was entered in this proceeding canceling the operating authority issued to Hopkins & Reedy Water Company (Hopkins & Reedy or the company), a water utility certificated at A-211425.  The Order was published in the Pennsylvania Bulletin on July 2, 2011, at 41 Pa.B. 3655, with a 30-day comment period.  On August 1, 2011, comments were filed by the Office of Consumer Advocate (OCA) in support of canceling the company’s operating authority but raising concerns relating to the lack of compensation justification as one of the grounds used by the Commission to support its initial decision.  Upon consideration of the comments received, we issue this Final Order revoking Hopkins & Reedy’s certificate of public convenience because it is not a public utility and reconfirming the lack of compensation justification as one of the grounds for supporting our decision.
DISCUSSION 
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The OCA in its comments states that it does not object to the Commission’s conclusion that Hopkins & Reedy is not acting as a public utility so that its certificate of public convenience may be canceled.  The OCA’s main concern, and the focus of this Order, is the Commission’s conclusion in its Tentative Order “that Hopkins & Reedy is not receiving compensation for purposes of defining status as a ‘public utility’ under Section 102 of the Public Utility Code.” 
  OCA Comments at 2 (citation omitted).  

The issue of compensation for purposes of defining whether a firm is providing public utility service is a fact intensive one and must be examined on a case-by-case basis.  The OCA cites several cases in support of its concern that Hopkins & Reedy may still be “compensated” by its former paying customers in determining whether the company is acting as a public utility under the Public Utility Code, 66 Pa. C.S. § 102.  The cases cited by the OCA, however, are distinguishable from the facts in the present case.  In Burkhart v. Galen Hall Corp., 1994 Pa. P.U.C. LEXIS 22 (1994), for example, the Commission found the corporation providing service to be a de facto public utility where it supplied water to the local homeowners who paid an annual fee of $120 for the service, where the customers had to agree to pay various other expenses related to the water service in addition to the annual fee, and where the customers set up a joint bank account to pay for these additional expenses.  In this case, however, the water service is being provided free of charge; there is no annual (or monthly) fee like in Burkhart related directly to 
providing water service.  The only understanding is that the individuals sharing the wells will also share any expenses that may arise in maintaining and operating the wells.   
The other three cases cited by the OCA were transportation cases where the entity in question provided some type of transportation services to passengers and accepted donations or other forms of payment as compensation for services rendered.  While it is well established in our earlier decisions that “compensation” does not require the making of a profit and can be in the form of donations for services rendered, see, e.g., Capitol Bus Co. v. Smith, 49 Pa. P.U.C. 428 (1975), the facts here do not support such a finding.  
The present case is more analogous to Application of Alex McNeal, 37 Pa. P.U.C. 393, 394 (1959), where the Commission found the applicant was not a public utility when the transportation service at issue was provided on a share-the-cost basis to a limited group without personal benefit to the applicant.  In this case, Hopkins & Reedy no longer exists as a going concern and the former customers are receiving their water from the two wells free of charge.  By mutual agreement, any expenses associated with operating the wells on a going forward basis will be paid by those using the wells on strictly a share-the-cost basis.  In effect, the former manager of the company now “passes the hat” among the users to cover any expenses such as the electric bill without receiving any personal benefit from this arrangement.    
Based on the facts and analysis presented in both the Tentative Order and this Final Order, we find that Hopkins & Reedy, in its present operations where no compensation is being provided for the water, is not acting as a public utility; THEREFORE,
IT IS ORDERED:
1.  That the Tentative Order entered on June 21, 2011, in the above-captioned proceeding is now a Final Order.
2.   That the Commission retains jurisdiction over prior service rendered when Hopkins & Reedy Water Company met the definition of a public utility or over future service if the company again meets the definition.
3.   That a copy of this Final Order shall be served upon the Office of Consumer Advocate, the Office of Small Business Advocate, the Bureau of Investigation and Enforcement, Hopkins & Reedy Water Company and upon each of Hopkins & Reedy Water Company’s seventeen household customers.  
4.  That the Commission’s Secretary’s Bureau shall cancel the operating authority of Hopkins & Reedy Water Company at A-211425 and mark this file as closed and shall remove Hopkins & Reedy Water Company from all active utility lists maintained by the Commission’s Bureau of Technical Utility Services and the Assessment Section of the Bureau of Administrative Services.


BY THE COMMISSION

Rosemary Chiavetta

Secretary
(SEAL)
ORDER ADOPTED:  September 12, 2011
ORDER ENTERED:   September 12, 2011
� The OCA also expresses concern that the Commission relies on language in the Policy Statement at 


52 Pa. Code § 69.1401(c)(2) without reference to the underlying legal precedent that supports the language in question and that the Commission needs to clarify that the Commission’s decision does not limit or preclude it from exercising jurisdiction over prior service offered by Hopkins & Reedy when it did meet the definition of “public utility” or over prospective services if it again meets the definition in the future.  On the first issue, the Commission did rely on the relevant legal precedent cited by the OCA as the Tentative Order specifically states that “these findings” as summarized by the Pilot Travel Centers LLC v. Pa. Pub. Util. Comm’n, 933 A.2d 123 (Pa. Cmwlth. 2007), and Hazelton Assoc. Fluidized Energy, Inc., 62 Pa. P.U.C. 619 (1986), decisions are consistent with the Policy Statement language in question.  Tentative Order at 4-5.  As for the continuing jurisdiction issue, it goes without saying that this Commission has jurisdiction over any service issues that arise while a company is a public utility as defined by the Public Utility Code.   
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