BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

In re:  Joint Petition of Verizon North LLC and 
:

Halo Wireless Services, Inc. for Approval of 
:

a Wireless Interconnection Agreement and 

:

A-2011-2250700

Amendment No. 1 Under Section 252(e) of the 
:

Telecommunications Act of 1996


:

In re:  Joint Petition of Verizon Pennsylvania Inc. 
:

and Halo Wireless Services, Inc. for Approval of 
:

an Interconnection Agreement and Amendment 
:

A-2011-2251147

No. 1 to the Interconnection Under Section 252(e) 
:

of the Telecommunications Act of 1996

:

ORDER GRANTING, IN PART, MOTION OF THE  
PENNSYLVANIA TELEPHONE ASSOCIATION TO DISMISS OBJECTIONS

 AND COMPEL RESPONSES TO INTERROGATORIES SET I
BY HALO WIRELESS SERVICES, INC.
I.
BACKGROUND

These consolidated proceedings involve contested Petitions filed on July 5, 2011, by Verizon North and Verizon PA (collectively, “Verizon”) and Halo Wireless Services, Inc. (“Halo Services”) for Commission approval of negotiated interconnection agreements (“ICAs”), pursuant to the Telecommunications Act of 1996 (“TA ’96”), specifically 47 U.S.C. §252(e).  The Pennsylvania Telephone Association (“PTA”) filed Comments, Protest and Objections to approval of the ICAs on August 2, 2011.  On August 10, 2011, a Commission Secretarial Letter was issued which set forth the litigation process and questions to be addressed in these proceedings.  The Secretarial Letter indicated that the presiding Administrative Law Judges (“ALJs”) would not be issuing an Initial or Recommended Decision, but would be certifying the entire record to the Commission for its review and decision.


On August 17, 2011, a Prehearing Conference was held in this matter, which was attended by all parties.  At that time, Halo Services objected to the litigation process and contended that Congress did not intend for States to conduct hearings in their consideration of whether to grant approval of ICAs.  In response, the ALJs indicated, inter alia, that the Secretarial Letter did not provide discretion for the ALJs to reject the adjudicatory process set forth therein.  Halo Services also objected to PTA’s standing as a non-party to the ICAs, and insisted that the ALJs provide an on-the-record ruling on this matter.  Accordingly, the ALJs ruled that, to the extent authority had been provided to rule on PTA’s status,
 the PTA had standing as a party, with rights of discovery.  Halo Services was referred to the Commission’s interlocutory review process in 52 Pa. Code §5.302 to seek changes in the procedure and review of PTA’s party status.


On August 17, 2011, at the conclusion of the Prehearing Conference, PTA served discovery (Set I) on Halo Services.  Halo Services served Objections to PTA’s Set I interrogatories on August 22, 2011.  On August 26, 2011, PTA filed a Motion to Dismiss Objections and Compel Responses to Interrogatories Set I By Halo Wireless Services, Inc. (Motion to Compel).  On August 31, 2011, Halo Services filed a Response to PTA’s Motion to Compel.  This matter is now ready for a ruling, which will be provided to the extent we have that authority in this proceeding.  
II.
DISCUSSION
A.
Rules on Permissible Discovery



The standard for permissible discovery is set forth in the Commission’s regulations at 52 Pa. Code §5.321(c) as follows:


§ 5.321. Scope.

(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 


There are limitations on discovery, and exceptions to those limitations, as set forth in 52 Pa. Code §5.361(a) – (c):


§ 5.361. Limitation of scope of discovery and deposition.

 (a)  Discovery or deposition is not permitted which: 

   (1)  Is sought in bad faith. 

   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 

   (3)  Relates to matter which is privileged. 

   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 

(b)  In rate proceedings, discovery is not limited under subsection (a) solely because the discovery request requires the compilation of data or information which the answering party does not maintain in the format requested, in the normal course of business, or because the discovery request requires that the answering party make a special study or analysis, if the study or analysis cannot reasonably be conducted by the party making the request.

(c)  If the information requested has been previously provided, the answering party shall specify the location of the information.
B.
Halo Services’ General Objections


In its general Objections to each of the 51 PTA Set I Interrogatories, which Halo Services incorporated by reference into its Response to Motion to Compel, Halo Services makes the following arguments:  (1) Congress did not authorize States to hold evidentiary hearings in this matter and decide whether or not to approve the ICAs based upon a state adjudicatory process which includes third parties and allows third parties to conduct discovery; (2) each of the interrogatories which relate to other states and/or other entities are objectionable on the grounds that none of them are reasonably calculated to lead to the production of relevant and admissible evidence, and the Commission lacks jurisdiction over these other entities; and (3) each of the interrogatories are irrelevant as a matter of law because they relate to licensing and market entry, which are reserved exclusively to the FCC.  See, 47 U.S.C. §332(c)(3).

1.
Commission process and PTA standing


As to this general Objection (Objection #1), Halo Services has now sought Commission interlocutory review of these matters and the Commission will determine whether and how these objections will be addressed.

2.
Affiliate relationship-related discovery


a.
Parties’ positions


As to this general Objection (Objection #2), PTA in its Motion to Compel indicated that discovery as to affiliated companies Halo Wireless, Inc. (Halo) and Transcom Enhanced Services, Inc. (Transcom) is relevant as each of these entities, together with Halo Services, operate cooperatively to jointly undertake the access charge arbitrage which is at the center of the PTA opposition.  PTA has claimed that Halo (whose shoes are apparently to be filled by Halo Services in this case) is an intermediate carrier that delivers traffic originated by other carriers for ultimate termination by the Rural Local Exchange Companies (RLECs) represented by PTA.  All of Halo’s traffic, according to PTA, is likely fed from its affiliate Transcom, a toll aggregator.  PTA has also contended that Halo is the holder of radio spectrum which will be used by Halo Services to support its claim that its service is CMRS.  According to PTA, the contention by Halo/Halo Services will be that, because radio spectrum is used as transport in the middle of a call originated by someone else, the calls are re-originated and transformed into a CMRS call that is supposedly intraMTA (i.e., jurisdictionally “local”).  PTA further asserted that the scope of inquiry in this proceeding, which under federal law includes the public interest, is very broad and that an objection on the grounds of relevancy, particularly at the less restrictive discovery stage, simply cannot be maintained.      


In its Response to Motion to Compel, Halo Services contended that, as to discovery regarding other states and affiliates, the Commission does not have jurisdiction over these entities and therefore, the discovery is beyond the Commission’s authority to compel.  It further claimed that the information is not relevant to a consideration under 47 U.S.C. §252(e) as the ICAs at issue deal with Halo Services and relate only to Pennsylvania.  Finally, Halo Services asserted that it has no possession or control over the information sought about the two affiliates and could not produce any of it even if the Commission were to grant the Motion to Compel.     


b.
ALJs’ ruling


Pursuant to 52 Pa. Code §5.321(c), parties may obtain discovery of any unprivileged matter which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, subject to limitations in 52 Pa. Code §5.361 (quoted above).  While discovery is therefore not unlimited, Halo Services has failed to establish a privilege or demonstrate that the discovery was in bad faith or would cause unreasonable annoyance, embarrassment, oppression, burden or expense or an unreasonable investigation, so as to require that the discovery be disallowed.



Given the broad scope of inquiry under 47 U.S.C. §252(e) and 52 Pa. Code §5.321(c), we agree with PTA that the discovery as to the affiliates is relevant if it could be compelled.  We note that the Commission has applied a liberal standard with respect to relevancy.  See, Pa. P.U.C. v. Equitable, supra.  Any doubts are to be resolved in favor of relevancy and permitting discovery.  Koken v. One Beacon Insurance Company, 911 A.2d 1021, 1025 (2006).  However, Halo Services is correct that the affiliates are not parties and there has been no demonstration of Commission jurisdiction over these entities.  Furthermore, the Secretarial Letter asks questions of Halo Services and Transcom, not Halo.  With respect to Transcom, the Secretarial Letter only inquires as to the alleged corporate affiliate relationship between Halo Services and Transcom.  Accordingly, with respect to discovery seeking affiliate information, we will grant it only as to that information known or in the possession of Halo Services and will not require non-parties to provide information.  This ruling will be followed with respect to the specific interrogatories to be addressed, infra.   


3.
Discovery claimed to be related to licensing and market entry


a.
Parties’ positions


As to this general Objection (Objection #3), PTA responded that its discovery did not seek to impose market entry or rate regulation upon a CMRS provider, even if Halo or Halo Services were CMRS providers.  Instead, it contended that responses to discovery about the existing operation of Halo and the prospective relationship of Halo Services and Halo, which PTA claims is the holder of the wireless spectrum, are necessary to apply the appropriate regulatory classification to Halo Services (i.e., whether Halo Services is actually a CMRS provider).  A full and complete factual record on these issues is required for the Commission to determine whether the ICAs should be approved or rejected, according to PTA.


In its Response to Motion to Compel, Halo Services claimed that PTA’s questions as to whether Halo Services will or will not be a CMRS provider and “entitled to interconnect” are exclusively for the FCC and therefore are irrelevant as a matter of law.  It argued that PTA’s inquiry would sanction an impermissible “collateral attack” on the FCC’s prior determination that Halo Services should be licensed to provide interconnected service.  Furthermore, even if the questions as to the nature of the future service were open for debate, it would be premature for the Commission to make that determination, according to Halo Services, since Halo Services has yet to build its Pennsylvania network and has no customers or contracts.  Finally, Halo Services contended that PTA’s assertion about Halo Services’ use of spectrum owned and operated by an affiliate is simply wrong as Halo Services will use its FCC-issued Radio Station Authorization to provide service. 


b.
ALJs’ ruling 


We agree with PTA that the interrogatories relating to affiliate operations of Halo and Transcom vis-à-vis the prospective operations of Halo Services are relevant (see previous discussion) and are not legally precluded as relating to impermissible state regulation of CMRS licensure and market entry.  Rather, the interrogatories seek information on the nature of the service for which ICA approval by the Commission is sought, in furtherance of PTA’s possible contention that the service is not CMRS.  See, 52 Pa. Code §5.321(c).  



We also note that, in exercising its ICA review responsibility, the Commission is not endeavoring to regulate CMRS market entry.  Halo Services has not been required to obtain a license or certificate of public convenience under Sections 1101 and 1103 of the Public Utility Code, 66 Pa. C.S. §§1101 and 1103, prior to beginning to offer, render, furnish or supply service in the Commonwealth, as is the case with public utilities.  Instead, the Commission is conducting a legally-authorized inquiry as to whether the ICAs should be approved or rejected under the specific criteria set forth in 47 U.S.C. §252(e)(2).


Having said this, we further realize that, consistent with our prior ruling, the affiliates are not parties and there has been no demonstration of Commission jurisdiction with respect to these affiliates.  Accordingly, with respect to discovery seeking affiliate operational information, we will grant it only as to that information which is known or in the possession of Halo Services and will not require non-parties to provide information.  This ruling will be followed with respect to the specific interrogatories to be addressed, infra.
C.
Halo Services’ Specific Objections


The following are the specific PTA interrogatories, Objections by Halo Services, and rulings on the PTA Motion to Compel by category:

1.
Affiliated Relations


Interrogatories Set I, Nos. 1, 2, 18-22, set forth below, were identified by PTA as involving the category of affiliated relations: 

1.
Provide a detailed organizational chart identifying all companies, partnerships, 
joint ventures and other corporate entities affiliated or associated with Halo Services, 
Halo and Transcom and the nature of the relationship.  For each and every company 
identified, identify the business of and services provided by each.  



2.
Fully and completely describe any and all affiliations between Halo Services, 
Halo and Transcom.  



18.
Fully and completely identify and describe the nature and types of any and all 
traffic delivered and/or handed off by Transcom to Halo currently.  With respect each 
such type of traffic identified, describe: 



a.
The origination of the traffic;  



b.
The point in the call path where such delivery/hand off occurs between 



Transcom and Halo;  



c.
Transcom’s role and purpose in such delivery/hand off to Halo;  

d.


d.
Halo’s role and function after such delivery/hand off occurs; and  



e.
The terms of such delivery/hand off as between Transcom and Halo.  



Provide full and complete copies of any and all documents related thereto.


19.
Fully and completely identify and describe the nature and types of any and all 
traffic delivered and/or handed off by Halo to Transcom.  With respect each such type of 
traffic identified, describe:



a.
The origination of the traffic;



b.
The point in the call path where such delivery/hand off occurs between 



Halo and Transcom;



c.
Halo’s role and purpose in such delivery/hand off to Transcom;



d.
Halo’s role and function after such delivery/hand off occurs; and



e.
The terms of such delivery/hand off as between Halo and Transcom. 


Provide full and complete copies of any and all documents related thereto.



20.
Provide a full and complete copy of any and all written agreements between Halo 
and Transcom.  



21.
Provide a full and complete copy of any and all written agreements between Halo 
Services and Transcom.  


22.
Provide a full and complete copy of any and all written agreements between Halo 
and Halo Services.



a.
Parties’ positions


In its specific Objections to the above interrogatories, Halo Services essentially repeated the general Objections previously described concerning lack of Commission jurisdiction over the affiliates and attempts by PTA to seek irrelevant information relating to matters exclusively within FCC jurisdiction.  In addition, with respect to Interrogatories Set I, Nos. 21 and 22, Halo Services claimed that the requested information, if it existed, would be proprietary and contain competitively sensitive information, and that it would require Halo Services to create a document which does not exist.  


PTA, in its Motion to Compel, focused on Halo’s representation in other state litigation that its operations and those of Transcom are “inextricably intertwined” and also that Halo Services would use Halo’s spectrum and facilities.  It also referenced the Secretarial Letter which requested information on the alleged corporate affiliate relationship between Halo and Transcom; however, as indicated previously, the use of “Halo” in the Secretarial Letter only referred to Halo Services and not Halo. 


In its Response to Motion to Compel, Halo Services made the arguments previously mentioned in regard to irrelevancy of affiliate information and lack of Commission jurisdiction to compel discovery from the non-party affiliates.
b.
ALJs’ ruling
 

Consistent with our prior ruling, we find the requested discovery to be relevant and within the Commission’s scope of inquiry, but will only compel responses from Halo Services.  However, Halo Services knows or should know the names of companies, partnerships, joint ventures and other corporate entities affiliated or associated with itself, and certainly has access to full and complete copies of written agreements to which it is a party.  Also, Halo Services has not demonstrated that answering the discovery would cause unreasonable annoyance, embarrassment, oppression, burden or expense, or require the making of an unreasonable investigation.  52 Pa. Code §5.361.  Halo Services can enter into proprietary agreements with other parties under 52 Pa. Code §5.423(c)(4) and can also seek issuance of a Protective Order to address concerns about release of proprietary and competitively sensitive material.  


Accordingly, for the above reasons, we will grant PTA’s motion, in part, and compel Halo Services to provide full and complete answers, with respect to its own affiliations and associations, to Interrogatories Set I, Nos. 1, 2, 21 and 22, within five (5) days from the date of this Order to accommodate litigation deadlines.  The motion with respect to the remaining interrogatories or portions thereof will be denied.

2.
Corporate Documents





Interrogatories Set I, Nos. 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16 and 17, set forth below, were identified by PTA as involving the category of corporate document requests: 

3.
Fully and completely identify the current officers, directors and stockholders of 
Halo Services.  For purposes of this interrogatory stockholder includes, current 
shareholders, warrant holders and option holders.  For each individual identified as a 
stockholder identify the amount of stock, warrants or options held by each.

4.
Fully and completely identify the current officers, directors and stockholders of 
Halo.  For purposes of this interrogatory stockholder includes, current shareholders, 
warrant holders and option holders.  For each individual identified as a stockholder 
identify the amount of stock, warrants or options held by each.

5.
Fully and completely identify the current officers, directors and stockholders of 
Transcom.  For purposes of this interrogatory stockholder includes, current shareholders, 
warrant holders and option holders.  For each individual identified as a stockholder 
identify the amount of stock, warrants or options held by each.


6.
Provide full and complete copies of the incorporation documents of Halo 
Services.

7.
Provide full and complete copies of the incorporation documents of Halo.

8.
Provide full and complete copies of the incorporation documents of Transcom.


9.
Provide full and complete copies of all state corporate registrations of Halo 
Services.

10.
Provide full and complete copies of all state corporate registrations of Halo.


11.
Provide full and complete copies of all state corporate registrations of Transcom.


12.
Fully and completely describe any and all securities, stock, bond and debt 
instruments issued by Halo Services.


13.
Fully and completely describe any and all securities, stock, bond and debt 
instruments issued by Halo.

14.
Fully and completely describe any and all securities, stock, bond and debt 
instruments issued by Transcom.

15.
Provide an income statement, balance sheet and cash flow statement of Halo 
Services for the most recent twelve month period for which such information is available.

16.
Provide an income statement, balance sheet and cash flow statement of Halo for 
the most recent twelve month period for which such information is available.

17.
Provide an income statement, balance sheet and cash flow statement of Transcom 
for the most recent twelve month period for which such information is available.


a.
Parties’ positions


In its specific Objections to the above interrogatories, Halo Services again essentially repeated its general Objections that the informational requests were irrelevant, unreasonable, beyond the scope of this proceeding, and exclusively within the purview of the FCC.  Also, to the extent affiliate information was sought, Halo Services claimed that such information could not be compelled due to lack of jurisdiction.  


PTA, in its Motion to Compel, asserted that the information was necessary to establish the exact interlocking relationship between Halo Services, Halo and Transcom.



 In its Response to Motion to Compel, Halo Services made the arguments previously mentioned that the information sought was irrelevant to the narrow scope of inquiry in 47 U.S.C. §252(e) and was exclusively within the jurisdiction of the FCC.  As to requests for affiliate information, Halo Services additionally argued that the Commission was without jurisdiction to compel responses to this discovery.  


b.
ALJs’ ruling


Consistent with our prior ruling, we find the requested discovery to be relevant and within the Commission’s scope of inquiry, but will only compel responses from Halo Services.  Halo Services has not demonstrated that answering the discovery as to its own operations would cause unreasonable annoyance, embarrassment, oppression, burden or expense, or require the making of an unreasonable investigation.  52 Pa. Code §5.361.  As noted above, Halo Services can enter into proprietary agreements and can also seek issuance of a Protective Order to the extent there are concerns about release of proprietary and competitively sensitive material.


Accordingly, for the above reasons, we will grant PTA’s motion in part, and compel Halo Services to provide full and complete responses to Interrogatories Set I, Nos. 3, 6, 9, 12, and 15, within five (5) days from the date of this Order to accommodate litigation deadlines.  The motion with respect to the remaining interrogatories or portions thereof will be denied.

3.
Halo and Halo Services


Interrogatories Set I, Nos. 23-39, set forth below, were identified by PTA as specifically relating to the existing operations of Halo and the prospective relationship of Halo Services and Halo, as the alleged holder of the wireless spectrum which is claimed to be CMRS:

23.
Fully and completely describe Halo’s current operations.

24.
Fully and completely identify and describe any and all services that Halo 
currently offers to end user customers and the product name(s) of each such service.  

25.
For each and every end user service indentified in response to the preceding 
interrogatory, identify the number of customers who receive such service stated by state. 

26.
Identify the number and location of any and all end user customers currently 
receiving commercial mobile radio service from Halo by state. Identify the basis of 
determining customer location in response to this Interrogatory (i.e., billing addresses, 
assigned area code or other basis).

27.
Fully and completely describe Halo’s national network.


28.
Identify and describe any and all facilities owned and/or operated by Halo. 

29.
Identify and describe any and all facilities exclusively associated with the 
provision of commercial mobile radio service owned and/or operated by Halo.

30.
Identify the location and CLLI code for each switch or switch-like device that 
Halo currently operates.

31.
Identify and describe each of Halo’s physical connection(s) to the AT&T 
network.  State whether the trunks used are one way or two way.

32.
Identify any and all numbering blocks held by Halo.  For each number held, 
identify whether the number has been assigned to an end user customer and, if so, the 
nature of the service provided.  For each unassigned number, identify Halo’s plans to use 
such numbers and the time frame(s) for such use.

33.
For the most recent 12 month period for which data is available, fully and 
completely state:
a.
 



a.
Number of minutes of use originated by Halo end user customers by state.  



b.
The number of minutes of use delivered by Halo for termination by state. 


In specifying the point of call origination and termination, identify the basis of 
doing so (i.e., customer location, assigned switch or other basis).
34.
Identify each carrier and type of carrier, including but not limited to, interexchange carriers, local exchange carriers, competitive local exchange carriers, commercial mobile radio service providers, interconnected VoIP providers and/or other types of carriers that connect (directly or indirectly) with Halo and on whose behalf Halo delivers traffic (directly or indirectly) for termination.  



a.
Provide a full and complete copy of each and every agreement and/or 



contract between Halo and every entity identified in response to this 



Interrogatory.



b.
Provide a full and complete copy of the rate table(s) that sets forth Halo’s 



compensation.



c.
Identify the amount of traffic received during a most recent twelve month 



period from each entity identified in response to this Interrogatory.  


d.
Fully and completely identify each and every point of interconnection with 


each entity identified in response to this Interrogatory. 


35.
Identify each information service provider that interconnects (directly or 
indirectly) with Halo and on whose behalf Halo delivers traffic (directly or indirectly) for 
termination.  



a.
Provide a full and complete copy of each and every agreement and/or 



contract between Halo and every entity identified in response to this 



Interrogatory.



b.
Provide a full and complete copy of the rate table(s) that sets forth Halo’s 



compensation.



c.
Identify the amount of traffic received during a most recent twelve month 



period from each entity identified in response to this Interrogatory.  



d.
Fully and completely identify each and every point of interconnection with 


each entity identified in response to this Interrogatory. 
36.
Fully and completely identify and explain any and all differences between the existing operations of Halo and those intended for Halo Services.

37.
State whether Halo Services intends to use Halo’s radio spectrum.  If “yes,” 
explain how such usage is intended.  

38.
Fully and completely explain why Halo is the ICA executor with AT&T and Halo 
Services is the ICA executor with Verizon.


39.
Fully and completely explain why Halo Services and not Halo executed the ICAs 
with Verizon.



a.
Parties’ positions


In its specific Objections to the above interrogatories, Halo Services repeated its general Objections that the informational requests were irrelevant, beyond the scope of this proceeding, and exclusively within the purview of the FCC.  Also, to the extent affiliate information was sought, Halo Services claimed that such information could not be compelled due to lack of jurisdiction.  Subject to its objections and without waiver of same, Halo Services indicated that it would provide some information in response to Interrogatories Set I, Nos. 36-39 as it relates to Pennsylvania.  


PTA, in its Motion to Compel, referred to Halo Services’ claim that its services were CMRS and that therefore, Halo Services was entitled to interconnection with Verizon (and indirectly, with the RLECs).  PTA indicated that its disputed discovery was targeted to exploring the validity of this claim, and that if the responses indicated that the services of Halo Services would not be CMRS, the ICAs should be denied.


In its Response to Motion to Compel, Halo Services made the arguments previously mentioned that the information sought was irrelevant to the narrow scope of inquiry in 47 U.S.C. §252(e) and was exclusively within the jurisdiction of the FCC.  As to requests for affiliate information, Halo Services additionally argued that the Commission was without jurisdiction to compel responses to this discovery.  Halo Services further contended that the response it previously provided to Interrogatories Set I, No. 37 should dispel any argument that it will be using an affiliate’s facilities and spectrum to provide service.      


b.
ALJs’ ruling


Consistent with our prior ruling, we find the requested discovery to be relevant and within the Commission’s scope of inquiry, but will only compel responses from Halo Services.  The only interrogatories in this category which request information from Halo Services are Interrogatories Set I, Nos. 36-39, and Halo Services has provided some limited response to these interrogatories.  Upon examination, we conclude that Halo Services has answered Interrogatories Set I, Nos. 36, 38 and 39, to the extent related to its own operations, but needs to definitively respond “yes” or “no” to Interrogatory No. 37 as to whether it intends to use Halo’s radio spectrum.



Accordingly, for the above reasons, we will grant PTA’s motion in part, to the extent of requiring a full and complete answer to Set I, Interrogatory No. 37, within five (5) days from the date of this Order to accommodate litigation deadlines.  The motion with respect to the remaining interrogatories or portions thereof will be denied.    

4.
Transcom


Interrogatories Set I, Nos. 40-49, set forth below, were identified by PTA as specifically relating to the operations of the affiliate/parent Transcom, as the provider of toll traffic delivered to Halo and prospectively, to Halo Services, under an alleged arbitrage scheme:

40.
Fully and completely describe Transcom’s operations.

41.
Fully and completely identify and describe Transcom’s national network.

42.
Identify and describe any and all facilities owned and/or operated by Transcom. 

43.
Fully and completely identify and describe any and all services that Transcom 
currently offers and the product name(s) of each such service.  

44.
For each and every end user service indentified in response to the preceding 
interrogatory, identify the number of customers who receive such service by state.

45.
Identify the location and CLLI code for each switch or switch-like device that 
Transcom currently operates.

46.
Identify and describe each of Transcom’s physical connection(s) to the AT&T 
network by state.  State whether the trunks used are one way or two way.

47.
Identify any and all numbering blocks held by Transcom.  For each such number 
held, identify whether the number has been assigned to a customer and, if so, the nature 
of the service provided.

48.
Identify each carrier and type of carrier, including but not limited to, 
interexchange carriers, local exchange carriers, competitive local exchange carriers, 
commercial mobile radio service providers, interconnected VoIP providers and/or other 
types of carriers that connect directly or indirectly with Transcom and on whose behalf 
Transcom delivers directly or indirectly traffic.  



a.
Provide a full and complete copy of each and every agreement and/or 



contract between Transcom and every entity identified in response to this 



Interrogatory.



b.
Provide a full and complete copy of the rate table(s) that set forth 




Transcom’s compensation.



c.
Identify the amount of traffic received during a most recent twelve month 



period from each entity identified in response to this Interrogatory.  



d.
Fully and completely identify each and every point of interconnection with 


each entity identified in response to this Interrogatory.

49.
If Transcom maintains that it enhances traffic, for each and every enhancement 
that it claims to make:



a.
Fully and completely identify each and every enhancement;



b.
Fully and completely identify where in a call Transcom performs such 



enhancement.


a.
Parties’ positions


In its specific Objections to the above interrogatories, Halo Services repeated its general Objections that the informational requests were irrelevant, beyond the scope of this proceeding, exclusively within the purview of the FCC, and could not be compelled due to lack of jurisdiction.  


PTA, in its Motion to Compel, contended that the information sought was highly relevant to this proceeding, including as to the establishment of facts relevant to whether Transcom serves end-user customers and enhances traffic or, as PTA believes, it is simply delivering other carriers’ toll traffic.  



In its Response to Motion to Compel, Halo Services made the arguments previously mentioned that the information sought was irrelevant to the narrow scope of inquiry in 47 U.S.C. §252(e) and was exclusively within the jurisdiction of the FCC.  As these interrogatories requested affiliate information, Halo Services additionally argued that the Commission was without jurisdiction to compel responses to the discovery.


b.
ALJs’ ruling


Consistent with our prior ruling, we find the requested discovery to be relevant and within the Commission’s scope of inquiry but, as these questions request information from Transcom only, the motion to compel will be denied.  

5.
Remaining Interrogatories


Responses to Set I, Interrogatories Nos. 50-51 were not included specifically in the PTA Motion to Compel and accordingly, these interrogatories will not be included in the following Ordering Paragraphs.
III.
ORDERING PARAGRAPHS


THEREFORE,


IT IS ORDERED:



1.
That the Motion of the Pennsylvania Telephone Association to Dismiss Objections and Compel Responses to Interrogatories Set I By Halo Wireless Services, Inc., filed on August 26, 2011, is granted in part, and denied in part, consistent with the discussion in this Order.



2.
That the required full and complete responses by Halo Wireless Services, Inc. to PTA Set I, Interrogatories Nos. 1, 2, 3, 6, 9, 12, 15, 21, 22, and 37, consistent with the discussion in this Order, shall be provided within five (5) days from the date of this Order, unless a different date is mutually agreed upon by the parties.



3.
That responses by Halo Wireless Services, Inc. to all other discovery requests in Interrogatories, Set I of the Pennsylvania Telephone Association, are not required.




Dated:  September 6, 2011



___________________________________








Kandace F. Melillo








Administrative Law Judge








___________________________________








Elizabeth H. Barnes








Administrative Law Judge
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	�	Halo Services has characterized the ALJs’ conditional ruling on PTA’s party status as indicating that definitive rulings on such matters are “above the ALJs’ pay grade.”  See, Halo Services Response to PTA’s Motion to Dismiss Objections and Compel Responses to Interrogatories (Response to Motion to Compel), p. 2.  Halo Services is advised that ALJs generally are authorized to make these and other rulings as presiding officers. See, e.g., 66 Pa. C.S. §331(d).  It is only the rare case, such as the instant case, wherein the ALJs’ authority is unclear due to their more limited role, and the requirement that the record be certified to the Commission for a decision.   


	� 	On August 31, 2011, Halo Services invoked this process through the filing of a Petition for Interlocutory Review of Material Question.  
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