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HISTORY OF THE PROCEEDINGS


On July 8, 2010, Nehemiah B. Thomas (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant alleged that the Respondent had overbilled him from December 2007 to June 2008 and that his electric bills should be between $10 and $15 a month.  He asked that the Commission investigate the Respondent’s practice.     



The Commission received the Respondent’s answer dated August 2, 2010 to the complaint.  The Respondent stated that the Complainant’s bills were accurate, that the Complainant had a credit of $153.21 on his account, and that a high bill investigation was scheduled for April 9, 2009, but on April 7, 2009, the Complainant cancelled this appointment, stating that he only wanted the field person who visited his home in December 2007 to conduct the high bill investigation.


A hearing was scheduled for October 27, 2010.  On October 20, 2010, the Complainant asked for a continuance of the October 27, 2010 hearing until March 2011 in order for him to prepare his case because the Community Legal Services, previously agreed to represent him, had withdrawn its representation.  I granted the request.


On April 4, 2011, a hearing on the complaint was held.  The Complainant did not appear at the hearing and requested that he attend the hearing by telephone.  He was afraid that someone might attack him.  He proceeded unrepresented.  He testified on his own behalf and introduced a package of documents which, for the reason below, was not admitted into the record.  The Respondent was represented by Tishekia Williams, Esquire, who presented the testimony of three witnesses and introduced three exhibits which were admitted into the record.


Before presenting the testimony of her witnesses, Ms. Williams requested that an additional hearing be scheduled for the Respondent to rebut the Complainant’s allegations of his high bill complaint.  The Complainant did not object to the request and I granted it.



On July 22, 2011, an additional hearing was scheduled to receive the Respondent’s testimony on the Complainant’s allegations of his high bill complaint.  At this hearing, Ms. Williams presented the testimony of two witnesses and introduced one exhibit into the record.  


On August 10, 2011, I asked the Respondent to submit the Complainant’s Account Activity Statement from December to June 2004, 2005 and 2006.  On August 18, 2011, Ms. Williams submitted to me this information, which was marked as PECO Exhibit 5 and was admitted into the record.  She also sent a copy to Mr. Thomas for his possible objection.  To date, I have not received any objection from Mr. Thomas.  



The record was closed on August 18, 2011.
FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent and takes service at 1451 South Colorado Street, Philadelphia, PA (April 4, 2011 N.T. 4; Formal Complaint Form).


2.
The Complainant’s residence at this address is a two-story house with a basement.  His sister passed away in March 2007 and his mother in September 2009.  He now lives there alone (April 4, 2011 N.T. 22-24).     


3.
The Complainant’s house is not insulated.  When it rains, the water leaks through the roof, all the way to downstairs.  A wall in a middle room was torn down (April 4, 2011 N.T. 30-32).   


4.
The Complainant’s electrical appliances consist of lighting, three computers, five TVs, three radios, two TiVos (computers recording TV), four portable heaters, a slow cooker, an electric frying pan, a portable refrigerator, a big refrigerator, two toasters, and two printers (April 4, 2011 N.T. 24-30).


5.
 In December 2006, the service at the Complainant’s residence was terminated because of a hazardous condition (April 4, 2011 N.T. 39, 40, 47).     


6.
In July 2007, the service to the Complainant’s residence was reconnected without the Respondent’s authorization.  The service was terminated again in the same month (April 4, 2011 N.T. 39-41).   


7.
On December 18, 2007, the service to the Complainant’s residence was restored in the Complainant’s name.  There was no billing between July 2007 and December 2007.  The Respondent issued the first bill of $200.88 to the Complainant on January 16, 2008 (April 4, 2011 N.T. 43, 47-50; July 22, 2011 N.T. 10).


8.
The Complainant has owed the Respondent $656.22 since the service was established in his name on December 18, 2007 (April 4, 2011 N.T. 49, 50; PECO Exhibit 1).  



9.
According to the Respondent’s Tariff, all equipment beyond the point of delivery, except the meter, are within a customer’s responsibility to repair (April 4, 2011 N.T. 63, 64; PECO Exhibit 3).



10.
On December 13, 2007, the Respondent’s field technician (Michael Brignola) visited the Complainant’s residence.  He found that the service was off and that the Complainant’s service entrance wire was damaged.  He believed that the Respondent should replace the wire (July 22, 2011 N.T. 8; PECO Exhibit 4).



11.
On December 17, 2007, Mr. Brignola still found that the Complainant’s service entrance wire was damaged.  He added an external neutral wire to the Complainant’s service entrance wire, which was a temporary fix.  He also affixed to the top of the Respondent’s loop and the Complainant’s entrance service wire a hazardous condition tag.  The tag was designed to give the Respondent’s employees and its contractors a warning that a hazardous condition existed which may harm them and that they should not remake a tap to the neutral wire.  On December 18, 2007, the Complainant’s service was actually restored (July 22, 2011 N.T. 9, 10, 15-18, 31-36, 40, 41).



12.
In January 2008, the Complainant received his first LIHEAP (Low Income Home Energy Assistance Program) grant (July 22, 2011 N.T. 16, 18).



13.
On October 20, 2010, the Respondent’s employees (James Roscovich and Tom Leary) visited the Complainant’s residence.  They found a hazardous condition tag affixed to the top of the Respondent’s loop and the Complainant’s entrance service wire.  They then left a 30-day notice with the Complainant, requiring him to replace the service entrance wire (April 4, 2011 N.T. 43, 44; July 22, 2011 N.T. 26-29; PECO Exhibit 2).



14.
A service entrance wire would not cause a customer’s electric bills to go up (July 22, 2011 N.T. 29). 
DISCUSSION
The Complainant’s package of documents


At the beginning of the April 4, 2011 hearing, the Complainant reminded me of a package of documents which supported the Complainant’s position that a utility is responsible for the repair and installation of a service entrance wire and which he expected to be admitted into the record as evidence.



Before April 4, 2011, Mr. Thomas electronically sent me a package of 27-numbered pages.  The package consists of a cover letter sent to me on April 3, 2011, a Hearing Cancellation/Reschedule Notice dated March 27, 2011, a printed sheet entitled “Hunter Media Console Electric Fireplace w/Remote,” a letter from PECO to Mr. Thomas dated August 2, 2010, the Respondent’s answer to the Complainant’s complaint, a PECO Account Activity Status, a Corrected Hearing Notice dated July 26, 2010, a Hearing Notice dated July 19, 2010, a Fax Cover Sheet dated October 20, 2010, a PECO Notice – Repairs dated October 20, 2010, a printed sheet entitled “How the electrical system works,” a sheet dated April 5, 2009 on which the Complainant stated that his “bill for the past 5 months could not be more than 10% of the bill charged,” page 1 and page 2 of PECO Bills with the due dates of February 8, 2011 and March 9, 2011, and with service between December 12, 2010 to December 31, 2010, and between January 13, 2011 and February 14, 2011, a Hearing Cancellation/Reschedule Notice dated March 7, 2011, page 1 of a PECO bill with the due date of April 7, 2011, and page 2 of a PECO bill with service between February 14, 2011 and March 15, 2011.


On these documents, the Complainant jotted down, wherever he found a space, comments or statements, such as his fears for his own life and the U.S. national security, his preference for a certain field technician, his intention to sue PECO for attempted murder, his belief that his bills were high, and his requests for a telephonic hearing.  In specific, the Complainant directed my attention to the article entitled “How the electrical system works.”  According to this article, under the heading “Know your limits,” for any outdoor repairs and installations, a local utility is responsible for these services (N.T. 9-13).


A review of these documents indicates that they are irrelevant, confusing, cumulative, prejudicial, or hearsay.  Therefore, I will not admit them into the record.  
Burden of proof


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this billing dispute, the Complainant has the burden of proving by a preponderance of the evidence (1) that the number of occupants in the household has not changed, (2) that the potential for energy use was low (no change in the nature of electrical use or no addition of new appliances), and (3) that the Complainant’s billing history showed no previous abnormalities.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), Branham v. Philadelphia Electric Co., 54 Pa. PUC 120 (1980), and Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the utility fails to rebut this evidence, the Complainant’s prima facie case, the Complainant would prevail.


Also, in Replogle, supra, the Commission has further stated that although the results of the meter test are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill, such as the presence of a foreign load or a wire condition or both, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  If the Complainant is unable to marshal direct proof that his meter has malfunctioned, he can prove his case by circumstantial evidence that the metered use has exceeded the actual use.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. Ct. 2001).


It is noted that under the Waldron rule, the accuracy of the meter is important, but it is not the sole factor in resolving a billing dispute.  In doing so, the Commission will consider the billing history, any change in the number of occupants in the household, the potential for energy use, and any other facts or circumstances that are brought to light during the proceeding.  See Waldron, above, at 100.


The Complainant complained about the high bills issued by the Respondent to him from December 2007 through June 2008.  He also testified that his sister passed away in March 2007 and his mother in September 2009.  Therefore, the number of occupants in the household was three before March 2007, and two between December 2007 and June 2008.  


The Respondent testified that the service was restored to the Complainant’s name on December 18, 2007 and that the first bill issued to him was on January 16, 2008 in the amount of $200.88.



From the testimony above, the evidence indicates the number of the occupants in the household has changed, and that there was no previous pattern of usage to compare, because the service was first established in the Complainant’s name on December 18, 2007.  Since this date, he has started a new pattern of usage.  He, as a new account owner, has a different taste and preference from the previous account owner who resided at the service address.  The old pattern of usage, which ranges from $5.16 (September 2004) to $25.94 (January 2006) (PECO Exhibit 5), was quite different from the new, which ranges from $200.88 (January 16, 2008) to $332.08 (June 12, 2008) (PECO Exhibit 1).


It is not to mention that the Complainant’s residence is a two-story house, which is not insulated, that when it rains, the water leaks through the roof, and all the way to downstairs, and that the Complainant has a lot of appliances that use electricity.



Further, there is no direct proof that the Complainant’s meter has malfunctioned or that his metered use has exceeded his actual use.


Therefore, I conclude that the Complainant has not carried his burden of proof.

The service entrance wiring


According to the Commission’s precedent, a utility tariff (list of rates and rules for services) that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth. Ct. 238, 437 A.2d 1067 (1981).



Rules 3.4 and 3.5 of the Respondent’s tariff provide:
    3.4  SERVICE ENTRANCE EQUIPMENT.  All equipment beyond the point of delivery, except the meter, shall be installed by the customer.  Installation shall be in conformity with the National Electrical Code and the Company’s published “Electric Service Requirements,” and shall include, where necessary, an approved sealable device for mounting a meter.  The meter will be supplied, owned and sealed by the Company or another AMSP.

    3.5  SECONDARY SERVICE CONNECTION.  (a)  Wiring of any premises for connection to overhead lines must be brought outside of the building wall to a location designated or approved by the Company, at which point the house wiring must extend at least 3 feet for attachment to the Company’s service-supply lines.  (b)  Service connection to the Company’s underground facilities shall terminate on the customer’s premises in an approved connection box from which customer’s wiring shall extend to the other service entrance equipment.


These provisions provide that all entrance wiring beyond the point of delivery must be installed by a customer in conformity with the National Electrical Code and the Company’s published Electric Service Requirements and that the wiring must be approved by the Company.


The Complainant testified that the Respondent is responsible for installing and maintaining a service entrance wiring (April 4, 2011 N.T. 9-13) and that its failure to maintain this wiring has caused his electric bills to increase (April 4, 2011 N.T. 14-18; July 22, 2010 N.T. 19-21).  He relied on an article, which is entitled “How the electrical system works,” to advance this proposition.  The Complainant also testified his bills were normally about $20 or $30 a month, but when he plugged in his electric heaters, because of the faulty service entrance wire, the meter went wacky (April 4, 2011 N.T. 16, 18; July 22, 2011 N.T. 19-21).


The Respondent testified that on December 17, 2007, Respondent’s field technician made a temporary fix to the Complainant’s damaged service entrance wire by adding to it an external neutral wire for the Complainant’s service to be restored the next day, December 18, 2007.  He also affixed to the top of the Respondent’s loop and the Complainant’s service entrance wire a hazardous condition tag to warn the Respondent’s employees and its contractors that a hazardous condition existed and that no taps should be made to the wire.


On October 20, 2010, two of Respondent’s employees visited the Complainant’s residence and found the hazardous condition tag at the top of the Respondent’s loop and the Complainant’s service entrance wire.  They left the Complainant with a 30-day notice requiring him to replace the damaged service entrance wire.  The Respondent also testified the Complainant’s heaters had caused his bills to increase, not his service entrance wires.  Apparently, the Respondent invoked the authority of the Tariff rules above.


The Complainant’s reliance on the article, which states essentially that a utility is responsible for outdoor repairs and installations of the service head and wires, was misplaced because the article is an incompetent hearsay evidence.



Further, the Commission has ruled that a customer’s neutral wire is separate from a utility neutral aerial wire and that a utility is not obligated to inspect the customer’s neutral wire.  Chris and Anne Schlear v. PECO Energy Company, Docket No. c-20043139 (Pa. PUC April 21, 2006).  By way of analogy, I conclude that the Respondent is not responsible for the repair of the Complainant’s service entrance wire and if the Complainant’s wire is not safe, it is the Respondent’s duty to require the wire to be repaired or to shut off the service.  Stephany v. Equitable gas Co., 347 Pa. 110, 31 A.2d 523 (1943).
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this complaint. 



2.
The Complainant has not carried his burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Nehemiah B. Thomas against PECO Energy Company at Docket No. C-2010-2187197 is denied for his failure to carry his burden of proof.


2.
That the record at Docket No. C-2010-2187197 be marked closed.

Date:
        August 31, 2011       


____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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