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HISTORY OF THE PROCEEDING

On December 7, 2010, Lennia Kutz (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc. (Respondent) asserting that she is unable to pay her monthly bill.  The Complainant requests that the Commission order a new payment arrangement she can afford. 

The Respondent filed an answer to the complaint on December 27, 2010.  The Respondent states that the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  BCS issued a decision dated August 18, 2010.  The Respondent requests that the Commission set the matter for hearing. 


By hearing notice dated January 3, 2011, the Commission scheduled a telephonic hearing for this matter on February 18, 2011 at 10:00 a.m., and assigned the case to me.  I issued a prehearing order on January 6, 2011, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements. 


The Complainant requested a continuance on February 7, 2011.   The Respondent did not oppose the request.  By hearing notice dated February 7, 2011, the Commission rescheduled the telephonic hearing for this matter for April 28, 2011 at 10:00 a.m.

The Complainant requested a continuance on April 20, 2011.   The Respondent did not oppose the request.  By hearing notice dated April 22, 2011, the Commission rescheduled the telephonic hearing for this matter for August 30 at 10:00 a.m.

I conducted the initial hearing as scheduled on August 30, 2011.  The Complainant appeared pro se, and presented testimony.  Larry R. Crayne, Esquire represented the Respondent, which presented one witness who sponsored three exhibits that I admitted into the record.  The record closed on August 30, 2011.  For the reasons set forth below, I will deny the complaint.

FINDINGS OF FACT



1.
The Complainant in this case is Lennia Kutz.  



2.
The Respondent in this case is UGI Utilities, Inc.


3.
The Complainant currently resides at 715 4th Avenue, Bethlehem, Pennsylvania by herself.  



4.
The Complainant’s mother lived with her until she passed away in February 2009.  



5.
The Complainant has resided at this location for eleven years.  


6.
The complainant lives in an apartment in a building that she owns.  There are four other apartments in the building.  


7.
There is only one gas meter for the entire building so the Complainant pays the gas bill for the entire building. 

8.
The Complainant receives a Social Security benefit of $669.00 per month.  
9.
The Complainant receives rent from the four other apartments in the building as follows: 1) $500.00 per month for the first floor rear apartment; 2) $555.00 per month for the second floor front apartment; 3) $580.00 per month for the second floor rear apartment and; 4) $500.00 for the third floor apartment.  
10.
None of the tenants is related to the Complainant.  
11.
The Complainant’s income has been steady for the past two years, since the Complainant’s mother passed away. 
12. 
The Complainant is not the rate payer of record at the address where the Complainant resides.  
13.
The Respondent’s records show the rate payer of record as M. Nathan Kutz.



14.
The Complainant’s current account shows that the Complainant’s current account balance is $3,380.23.  (UGI Exhibit R-1)  
15.
The Complainant last made a payment on the account on November 16, 2010 in the amount of $1,133.00.  (UGI Exhibit R-1)  
16.
The Complainant made three other payments in 2010 in addition to the November 16, 2010 payment.  



17.
The Complainant failed to comply with the most recent Commission payment arrangement ordered by BCS on August 18, 2010 at Case No. 2676201.     

18.
The BCS decision directed the Complainant to pay a monthly budget amount of $567.00 plus a monthly amount of $566.00 on the arrearage for a total of $1,133.00 per month.  (UGI Exhibit R-3)  
19.
The Complainant paid the Respondent $1,133.00 on October 7, 2010 and $1,133.00 on November 16, 2010.  (UGI Exhibit R-1)

20.
The Respondent terminated the Complainant’s service on July 26, 2011 for nonpayment.  
21.
The Respondent restored service to the Complainant when it received a medical certification from the Complainant.  
DISCUSSION



The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa.1950).  In this case, the Complainant requests a more affordable payment arrangement.  



However she manages her household budget, the Complainant will have to pay the Respondent for the service she consumes. By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982).  Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982) The Respondent has the right to bill and receive payment for the utility service actually supplied.  66 Pa.C.S. §1303.  Neal v. Philadelphia Gas Works, Docket No. Z‑00971874, (Order entered January 4, 2002); Angie’s Bar v. Duquesne Light Co., 72 Pa. PUC 213 (1990) All customers are obligated to pay for utility service.  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Co., Docket No. Z‑8712758 (Order entered April 8, 1988).  A payment arrangement, which prevents service termination as long as the Complainant complies with it, is a privilege, not a right.  Mandell v. Duquesne Light Co., Docket No. C-20030234, (Order entered March 17, 2004.)  


I will first provide a brief description of the facts surrounding the complaint.  The Complainant currently resides at 715 4th Avenue, Bethlehem, Pennsylvania by herself.  The Complainant’s mother lived with her until she passed away in February 2009.  The Complainant has resided at this location for eleven years.  The Complainant lives in an apartment in a building that she owns.  There are four other apartments in the building.  There is only one gas meter for the entire building so the Complainant pays the gas bill for the entire building. 
The Complainant receives a Social Security benefit of $669.00 per month.  In addition she receives rent from the four other apartments in the building as follows: 1) $500.00 per month for the first floor rear apartment; 2) $555.00 per month for the second floor front apartment; 3) $580.00 per month for the second floor rear apartment and; 4) $500.00 for the third floor apartment.  None of the tenants is related to the Complainant.  
The Complainant has no other sources of income.  This income has been steady for the past two years, since the Complainant’s mother passed away.  The Complainant testified she has not suffered a substantial reduction in income in the last two years.
The Complainant stated that she owns woodland property in Berks County that she is attempting to sell.  The Complainant plans to use the proceeds from the sale to pay the Respondent the entire account balance due.   

The Complainant does not contest the accuracy of the Respondent’s bills.  Rather, the Complainant is seeking a more affordable payment arrangement.  The Complainant requests that the Commission order a payment amount of $300.00 per month.  
According to the Respondent’s witness, the Complainant is not the rate payer of record at the address where the Complainant resides.  The Respondent’s records show the rate payer of record as M. Nathan Kutz.


According to the Respondent’s records and the testimony of its witness, the Complainant’s current account shows that the Complainant’s current account balance is $3,380.23.  (UGI Exhibit R-1)  The Complainant last made a payment on the account on November 16, 2010 in the amount of $1,133.00.  (UGI Exhibit R-1)  According to the Respondent’s records, the Complainant made three other payments in 2010 in addition to the November 16, 2010 payment.    


The Respondent provided a summary of the four payment arrangements entered into by the Complainant.  (UGI Exhibit R-2)  Two of the payment arrangements were payment arrangements offered by the Respondent.  The Complainant failed to comply with the terms of either payment arrangement.  Two of the payment arrangements were ordered by the Commission.  The Complainant failed to comply with the most recent Commission payment arrangement ordered by BCS at Case No. 2676201.     
The Respondent provided a copy of its summary of the BCS decision at Case No. 2676201 issued August 18, 2010.  The BCS decision directed the Complainant to pay a monthly budget amount of $567.00 plus a monthly amount of $566.00 on the arrearage for a total of $1,133.00 per month.  (UGI Exhibit R-3)  The Complainant paid the Respondent $1,133.00 on October 7, 2010 and $1,133.00 on November 16, 2010.  (UGI Exhibit R-1)


The Respondent’s witness testified that the Respondent terminated the Complainant’s service on July 26, 2011 for nonpayment.  However, the Respondent restored service to the Complainant pursuant to 52 Pa. Code §§56.111-56.118 when it received a medical certification from the Complainant.  The Respondent’s records indicate that the Complainant’s service has been terminated a total of three times between July 2009 and July 2011. 



I will now address the merits of the complaint.  The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401-1418 applies to this proceeding.  The Commission has the authority to establish a payment arrangement pursuant to 66 Pa. C.S. §1405(a), within the strict guidelines set forth in 66 Pa. C.S. §1405(b).  The statute at 66 Pa. C.S. §1405(a) states:

(a) General Rule.-The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.



The Commission may establish a payment arrangement between a public utility and a customer only within the limits established by 66 Pa. C.S. §§1401-1418.  In order to be eligible for a payment arrangement, the Complainant must be a “customer” as defined by 66 Pa. C.S. §1403.  If the Complainant is not a “customer”, the Commission is not authorized to establish a payment arrangement between her and the Respondent.  The statute at 66 Pa. C.S. §1403 defines a customer as follows:  
 “Customer.”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested. 

In this case, the Complainant is not the natural person in whose name a residential account is listed.  The account for the property where the Complainant resides is in the name of M. Nathan Kutz.  However, the Complainant is an adult occupant of the property.  While the Complainant did not present any evidence that her name appears on the mortgage, deed or lease of the property, the Complainant did state that she has lived at the property for eleven years.  
The Respondent argues that the Complainant is not a customer as defined by 66 Pa. C.S. §1403 because the Respondent has the account listed as a commercial account.  The Respondent contends that the Complainant’s account encompasses all of the apartments in the building and is therefore commercial.  Since the Complainant’s account is a commercial account, the Respondent concludes that the account is not a “residential service account” and the Complainant is not a Customer as defined by 66 Pa. C.S. §1403.  I disagree.

Prior to the enactment of the Responsible Utility Customer Protection Act, the Commission did order payment arrangements for individuals in situations similar to the Complainant’s.  My research reveals Commission decisions predating the enactment of the Responsible Utility Customer Protection Act where the Commission established payment arrangements for commercial accounts.  Where a customer used his building both for a barbershop and his residence, the Commission held it was appropriate to establish a payment arrangement on a commercial account.  Underwood v. Equitable Gas Company, Docket No. Z‑00329132 (Order entered April 22, 1997).  

Likewise, the Commission established a payment arrangement where the customer resided in the same building as his carpet sweeper business.  Hall v. Columbia Gas of Pennsylvania, Inc., Docket No. F-00897770 (Order entered January 10, 2003).  In these situations where a commercial account also involved an individual residing at the premises, the Commission ordered a payment arrangement pursuant to the payment plan protections found in Chapter 56 of its regulations.  

In George v. Equitable Gas Company, LLC, Docket No. F-2009-2125863 (Initial decision issued April 14, 2010), Administrative Law Judge (ALJ) John H. Corbett, Jr. followed these decisions and ordered a payment arrangement for a commercial account where the complainant resided in a hotel, now closed, that was owned by her family.  In ordering this result, ALJ Corbett stated that the Commission had applied the Responsible Utility Customer Protection Act to these situations, citing Davis v. The Peoples Natural Gas Company, t/a Dominion Peoples, Docket No. F-01957148, (Order entered November 14, 2006).  ALJ Corbett’s initial decision became final without further Commission action by final order entered May 27, 2010.   

I agree with ALJ Corbett’s reasoning regarding the applicability of the Responsible Utility Customer Protection Act to situations where the individual in whose name the commercial account is listed also resides at the property.  The individual in that circumstance is an occupant of the property where there is residential service.  This is consistent with the definition of “customer” set forth in at 66 Pa. C.S. §1403 as an adult occupant of the property.  Since the Complainant in this case resides at the property and is an occupant of the property, she is a “customer” as defined by 66 Pa. C.S. §1403. 
While the Complainant is a customer pursuant to 66 Pa. C.S. §1403, the Complainant is not entitled to a new payment arrangement because she failed to comply with the terms of the BCS decision issued August 18, 2010 at Case No. 2676201.  The statute at 66 Pa. C.S. §1405(d) of the Public Utility Code states:

(d)
Number of Payment Agreements. – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

Since the Complainant has failed to make the payments ordered by the BCS decision issued August 18, 2010 at Case No. 2676201, she has defaulted on the payment arrangement.  According to 66 Pa. C.S. §1405(d), the Complainant would be entitled to another payment arrangement only if she had suffered a change in income.  The statute at 66 Pa. C.S. §1403 defines a “Change in Income” as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

Here, the Complainant testified that her income had been steady since the time that her mother passed away in February 2009, well before the date that BCS issued its decision.  The Complainant has not suffered a decrease in her household income and is not entitled to another payment arrangement pursuant to 66 Pa. C.S. §1405(d).
Since the Complainant did not timely appeal the BCS decision at Case No. 2676201, I cannot direct her to pay the monthly budget amount of $567.00 plus the monthly amount of $566.00 on the arrearage ordered by BCS.  The Complainant is not challenging the BCS decision but is requesting another payment arrangement.  Nugent v PECO Energy Company, Docket No. C-2009-2096243 (Order entered April 26, 2010).  I cannot order a second payment arrangement pursuant to 66 Pa. C.S. §1405(c) since the Complainant testified that her income has been steady for the last year and she has not suffered a substantial reduction in income in the last year.  

Alternatively, the Commission may not reinstate a payment arrangement where the customer has defaulted except in limited circumstances.  The statue at 66 Pa. C.S. §1405(e) states as follows:

(e)  Extension of payment agreements.--If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.

The statute at 66 Pa. C.S. §1403 defines “significant change in circumstance” as follows:

“Significant change in circumstance.” Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:
(1) The onset of a chronic or acute illness resulting in a significant loss in the customer's household income. 
(2) Catastrophic damage to the customer's residence resulting in a significant net cost to the customer's household. 
(3) Loss of the customer's residence. 
(4) Increase in the customer's number of dependents in the household. 
Leaving aside the Complainant’s income level, the Complainant did not suffer a significant loss in income, damage to or loss of residence or increase in number of dependents.  Therefore, the Commission may not reinstate the BCS payment arrangement at Case No. 2676201.
Since I have concluded that the Commission lacks the authority to order a payment arrangement in these circumstances, the full balance is due and payable.  For the foregoing reasons, I will deny the complaint and enter the following order.

CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.



2.
The Complainant has the burden of proof pursuant to 66 Pa. C.S. §332(a).



3.
The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §332(a).

4.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401‑1418, applies to this proceeding.

5.
The Commission is authorized to establish a payment arrangement between a public utility and a customer. 66 Pa. C.S. §1405(a).



6.
The Complainant has not met her burden of proving that she is entitled to a second payment arrangement.  66 PA. C.S. §1405(c).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Lennia Kutz against UGI Utilities, Inc. at Docket Number C-2010-2214107 is denied.



2.
That the record at Docket No. C-2010-2214107fillin "Docket No." \d "" is marked closed.

Date:
September 6, 2011















David A. Salapa










Administrative Law Judge
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