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HISTORY OF THE PROCEEDINGS


This decision recommends approval of the Stipulation In Settlement Of Section 1307(f) Rate Investigation (Stipulation or Settlement), filed in this matter on August 23, 2011 by UGI Penn Natural Gas, Inc. (“PNG” or the “Company”), the Bureau of Investigation and Enforcement f/k/a Office of Trial Staff (“BI&E” or “I&E”),
 the Office of Consumer Advocate (“OCA”), the Office of Small Business Advocate (“OSBA”)
, pro se Complainant Kathleen Moran-Roberto (“Ms. Moran-Roberto”)
, and Centerpoint Energy Services, Inc. (“Centerpoint”),
Jerome H. Rhoads, Inc., d/b/a Rhoads Energy Corporation (“Rhoads”) and Shipley Energy Company and Shipley Choice LLC (“Shipley”) (Centerpoint, Rhoads, and Shipley are collectively referred to as the “Supplier Group”).  Procter & Gamble Paper Products Company (“P&G”), the only other party to this proceeding, provided a Letter of Non-Opposition which indicated that it neither supports nor opposes approval of the Settlement.  


On April 29, 2011, PNG submitted its annual purchased gas cost (PGC) pre-filing information, pursuant to 52 Pa. Code §§53.64 and 53.65, concerning annual changes to rates for recovery of purchased gas costs.  On June 1, 2011, PNG filed its definitive 2011 PGC filing (PGC filing), with proposed modifications to PNG’s Tariff Gas - Pa. P.U.C. No. 8, to become effective December 1, 2011.  The PGC filing, which included the Company’s direct testimony and exhibits, proposed a PGC rate of $6.7640/Mcf for Rates R and GL, and a PGC rate of $6.7251/Mcf for Rates N and CIAC, which were unchanged from rates in effect on June 1, 2011.  Book 2, Sched. A.  


The matter was referred to the Office of Administrative Law Judge (OALJ) for the scheduling of hearings and the issuance of a Recommended Decision.  I was assigned to preside in this matter.
Formal Complaints were filed against the PGC filing by the OCA (C-2011-2243199), OSBA (C-2011-2248229), and Ms. Moran-Roberto (C-2011-2248372).  OTS, now known as BI&E or I&E, filed a Notice of Appearance on May 3, 2011.  Petitions to Intervene were filed by P&G on May 16, 2011, Centerpoint on June 8, 2011, and Rhoads and Shipley on June 28, 2011.

 On June 6, 2011, I issued a Prehearing Conference Order which provided notice of the procedures and requirements for the Prehearing Conference.
On June 16, 2011, a Prehearing Conference was held.  PNG’s 2011 PGC pre-filing dated April 29, 2011 was identified for the record as PNG Exhibit 1 (Book 1) and the definitive filing dated June 1, 2011 was identified as PNG Exhibit 1 (Book 2).  The petitions to intervene of P&G and Centerpoint were granted without objection.  Also, the PGC filing was procedurally consolidated for the limited purpose of hearings with the PGC filings of affiliates UGI Central Penn Gas, Inc. (CPG) at Docket No. R-2011-2238949, and UGI Utilities, Inc. – Gas Division (UGI) at Docket No. R-2011-2238953.  The parties agreed to a procedural schedule which required in-hand service of the prepared written direct testimony of other parties, and rebuttal and surrebuttal testimony on July 11, 2011, July 25, 2011, and August 3, 2011, respectively, evidentiary hearings on August 5 and 8, 2011, and a modified discovery response time.  
I issued a Procedural Order on June 22, 2011, which confirmed the granting of P&G’s and Centerpoint’s intervention, and set forth the procedural schedule and the other matters discussed at the Prehearing Conference.  Rhoads and Shipley later sought and were granted intervenor status, and the Moran-Roberto Complaint against a Gas Beyond the Mains (GBM) proposal, was consolidated with the underlying PGC proceeding at R-2011-2238943.  On July 8, 2011, Procedural Order #2 was issued to provide a July 15, 2011, deadline for the service of Ms. Moran-Roberto’s prepared testimony.

On or about June 15, 2011, PNG, CPG, and UGI filed an Amended Joint Petition for Protective Order, pursuant to 52 Pa. Code §§5.362(7) and 5.423, to modify the original Joint Petition for Protective Order previously filed on June 7, 2011.  The Amended Joint Petition, which was unopposed, was granted on June 22, 2011, to the extent consistent with the Protective Order which had been issued in last year’s 1307(f) proceeding. 



In accordance with the Procedural Order, OTS, OCA, and the Supplier Group served direct testimony on July 11, 2011.  Ms. Moran-Roberto served her direct testimony on July 15, 2011, as permitted by Prehearing Order #2.  PNG, OTS, OCA, OSBA, and the Supplier Group served rebuttal testimony on July 25, 2011, and PNG and the Supplier Group served surrebuttal testimony on August 3, 2011.  The August 5, 2011 hearing was cancelled at the request of the parties to allow further time for settlement discussions.  



On August 5, 2011, I was informed by counsel for PNG that the parties had reached a settlement of all issues with respect to PNG’s PGC filing, and that settlement documents could be provided to me by August 23, 2011.  Accordingly, on August 5, 2011, I issued an Order Suspending Procedural Schedule and Providing for Settlement Procedures.  This Order stayed the procedural schedule, as applicable to the parties; however, the August 8, 2011, hearing was retained for purposes of admitting verified statements of testimony and exhibits into the record.  The parties were required to provide a settlement petition to me by August 23, 2011, including statements in support to explain why the settlement satisfactorily addressed the issues/concerns of that party and why the settlement was in the public interest. 


At the August 8, 2011 hearing, the following documents were admitted into the record:  (1) PNG Exhibit 1, consisting of (Book 1) the April 29, 2011, prefiling and (Book 2) the June 1, 2011, definitive filing (which also included PNG Statement No. 1, the Direct Testimony of William J. McAllister, with associated schedules; PNG Statement No. 2, the Direct Testimony of David C. Beasten, with associated exhibits; and PNG Statement No. 3, the Direct Testimony of Shaun Hart, with associated exhibits)
; (2) PNG (rebuttal) Statement Nos. 1-R, 2-R, and 3-R, with associated exhibits; (3) PNG (surrebuttal) Statement No. 3-SR, with associated exhibits; (4) OCA Statement Nos. 1 and 1-R, the Direct and Rebuttal Testimony of Jerome D. Mierzwa, with attached schedules; (5) Moran-Roberto Statement No. 1, the Direct Testimony of Kathleen Moran-Roberto, with associated exhibits; (6) OTS Statement No. 1, the Direct Testimony of Emily Sears; (7) OTS Statement Nos. 2-R and 3-R and Exhibit No. 3-R, the Rebuttal Testimony of Michael Gruber and Joseph Kubas, respectively; (8) OSBA Statement No. 1, the Rebuttal Testimony of Robert D. Knecht; and (9) Supplier Group Statement Nos. 1, 2 and 3, the Direct, Rebuttal, and Surrebuttal Testimony of James L. Crist, with associated exhibits.  PNG Statement No. 3-SR, Supplier Group Statement No. 3 and certain associated exhibits were provided both in public and proprietary and/or highly confidential versions. 
On August 23, 2011, PNG, BI&E, OCA, OSBA, the Supplier Group, and Ms. Moran-Roberto, collectively referred to as the “Parties”, filed the Stipulation previously referenced herein, and P&G, the only other party to this proceeding, provided a Letter of Non-Opposition.
On August 26, 2011, the PNG 1307(f) record was closed for decision writing.  The record consists of the above-mentioned statements and exhibits and 87 transcript pages (in total).  This matter is ready for a Recommended Decision on whether the Parties’ proposed resolution of the issues in this proceeding should be approved by the Commission.
STATUTORY CRITERIA


Section 1307(f)(5) of the Public Utility Code (Code), 66 Pa. C.S. §1307(f)(5), requires that the Commission determine the portion of PNG’s historic period actual gas costs which meet the least cost fuel procurement standards set forth in Section 1318 of the Code, 66 Pa. C.S. §1318.  In addition, Section 1318 findings must be made with respect to new PGC rates to be established in this proceeding.  Since PNG purchases gas from affiliates (UGI Utilities, Inc.; UGI Central Penn Gas, Inc.; and UGI Energy Services, Inc., d/b/a GASMARK), it is also necessary for the Commission to make findings under Section 1318(b) of the Code, 66 Pa. C.S. §1318(b).  See, PNG Exhibit (Ex.) 1 (Book 1), Section 13.  Section 1317 of the Code, 66 Pa. C.S. §1317, requires the submission of certain information to enable the Commission to make a least cost fuel procurement policy evaluation.  



In determining whether PNG is pursuing a least cost fuel procurement policy under Section 1318 of the Code, the specific findings in §1318(a)(1) through (4) must be made as follows:  (1) that the utility has fully and vigorously represented its ratepayers’ interests before the Federal Energy Regulatory Commission (FERC); (2) that the utility has taken all prudent steps necessary to negotiate favorable gas supply contracts and to relieve the utility from terms in existing contracts with its gas suppliers which are or may be adverse to ratepayer interests; (3) that the utility has taken all prudent steps necessary to obtain lower cost gas supplies on both short-term and long-term bases both within and outside the Commonwealth, including the use of gas transportation arrangements with pipelines and other distribution companies; and, (4) that the utility has not withheld from the market or caused to be withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy.  


With respect to purchases from affiliates, the Commission is required to make the following specific findings pursuant to §1318(b)(1) through (b)(3): (1) that the utility has fully and vigorously attempted to obtain less costly gas supplies on both short-term and long-term bases from nonaffiliated interests; (2) that each contract for the purchase of gas from an affiliated interest is consistent with a least cost fuel procurement policy; and, (3) that neither the utility nor its affiliated interest has withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy.  
DESCRIPTION OF THE SETTLEMENT


The Stipulation consists of an eighteen (18) page document, with attached Appendices A through J.  The body of the document provides the terms and conditions for resolving issues raised by the litigants and requests findings to comply with 66 Pa. C.S. §1318 for the requisite time periods.  Appendix A provides the computation of the PGC settlement rates for PNG customers based upon adjustments to projected and experienced costs for the period ending November 30, 2012.  These rates are subject to updates and tariff modifications traditionally performed as part of PNG’s PGC compliance filing.  Based upon the settlement adjustments, the PGC rate for Rates R and GL, effective December 1, 2011, is $6.7606/Mcf, a reduction of $0.0034/Mcf from the current PGC rate of $6.7640/Mcf.  The PGC rate for Rates N and CIAC, effective December 1, 2011, is $6.7217/Mcf, a reduction of $0.0034/Mcf from the current PGC rate of $6.7251/Mcf.


Appendix B provides the new statistical procedure that will be used to calculate the design cold winter for seasonal capacity planning purposes.  


Appendix C sets forth example percentages (2011-12 season) for fixed monthly bundled sale quantities (“MBSQs”), maximum daily quantities (“MDQs”), and peak day allocation under the Settlement’s capacity release provisions.  


Appendices D, E, F, G, H, and I contain Statements in Support of the Stipulation, prepared by PNG, BI&E, OCA, OSBA, the Supplier Group, and Ms. Moran-Roberto, respectively. Appendix J is P&G’s Letter of Non-Opposition to the Stipulation.  The Parties’ specific issues have been addressed in the Settlement, at paragraphs 28-43, as follows:  

28.
The Parties agree the rates for the recovery of the purchased gas costs of PNG 
should be revised effective December 1, 2011, subject to updates, to reflect the rates 
set forth in Appendix A hereto.


29.
In its PGC compliance filing in this proceeding, PNG will reflect 500,000 Mcf of 
annual projected Customer Choice volumes subject to the Migration Rider for the PGC 
Year beginning December 1, 2011, and will derive its E-Factor and Migration Rider using 
this 500,000 Mcf projection. 

30.
PNG will continue to reflect updated annual Customer Choice volumes projected 
to be subject to the Migration Rider in the “S Factor – Projected Sales” component of its 
future annual PGC filings.

31.
In its PGC compliance filing in this proceeding, PNG will clarify its Tariff 
language to eliminate all references to Rate GL (Gas Lights) from Rider C, since there is 
no transportation alternative available for Tariff Rate GL.


32.
PNG will maintain the peak day demand numbers as filed in its April 29, 2011 
Book 1 filing for the 2011 – 2012 winter season.

33.
PNG will modify its design cold temperatures as shown in Appendix B.

34.
In calculating the design day requirements for days other than the coldest day, 
PNG will perform a statistical analysis for each day using weather data for a thirty year 
period, updated every five years, consistent with the practice it employed before its 
Commission-approved settlement of its 2007 PGC proceeding at Docket No. R-
00072334.

35.
Neither the acceptance by the Parties of PNG’s design day demand pursuant to 
paragraph 32 of this Settlement nor the Commission’s approval of this Settlement shall be 
deemed to indicate approval of the procedures or methodologies used to derive that 
design day demand, except to the extent necessary to establish PGC rates in this 
proceeding.

36.
PNG will revise its proposed request-for-proposal(s) (“RFP”) for peaking service, 
as initially described in PNG Statement No. 2, to provide potential bidders with four, as 
opposed to the initially proposed three, weeks to respond.  All other provisions of the 
RFP(s) will be conducted as described in PNG Statement No. 2.

37.
PNG’s award of the Transco and Tennessee replacement capacity or services 
through the RFP process described in PNG Statement No. 2 will be subject to review in 
PNG’s 2012 PGC proceeding (including the review of the reasonableness of including in 
the RFP a potential replacement for the Tennessee capacity identified in PNG Statement 
No. 2 before notice of cancellation of that contract is required).

38.
In its PGC compliance filing, PNG will file tariff sheets to modify its rules 
applicable to direct assignment options involving bundled sales (initially Options 2 and 
4), which will take effect November 1, 2012, as follows:
a. Instead of making bundled sales on a daily basis to Choice suppliers based on a percentage of that day’s Daily Delivery Requirement (“DDR”), PNG will provide Choice suppliers with fixed monthly bundled sale quantities (“MBSQ”) during each winter month, and the Choice supplier will be permitted to nominate and purchase gas at PNG city gates throughout each winter month, subject to the maximum daily quantity (“MDQ”) limits described in subpart (d) below, up to the MBSQ; and if the full MBSQ is not nominated and purchased by the end of each such winter month, the shortfall (“Bundled Sale Cash-In quantity”) will be purchased by the PGC (“Bundled Sale Cash-In amount”) as follows:


i.
The DDR Variation Percentage is the sum of the actual DDRs experienced by a Choice supplier divided by the sum of the pre-month average DDRs that was used to calculate the MBSQ, converted to a percentage.  For any month where the DDR Variation Percentage is greater than ninety percent (90%), the Bundled Sale Cash-In amount will equal (1) the product of (a) 0.90 times the lowest absolute low for the Henry Hub index price as published in platts’ Gas Daily for the applicable month of flow minus (b) the summer index price used for bundled sales (the “Bundled Sale Cash-In index”) times (2) the Bundled Sale Cash-In quantity.  If the resulting amount is positive, it will be credited to the Choice supplier, or if negative, will be billed to the Choice Supplier.

ii.
In recognition of the effects of extreme warm weather conditions, shortfall amounts will be purchased as follows under such conditions:


A.
For any month where (a) the DDR Variation Percentage is less than or equal to ninety percent (90%) and (b) the Bundled Sale Cash-In quantity is less than or equal to the MBSQ minus the product of the DDR Variation Percentage times the MBSQ, then the Bundled Sale Cash-In amount will equal (1) the First of the Month Price called “Transcontinental Gas Pipe Line Corp., Zone 3” as published in platts’ Gas Daily Price Guide (“Inside FERC”) for the month subsequent to the applicable month in which the cash-in quantity was created minus the summer index price used for bundled sales (the “Alternate Bundled Sale Cash-In Index”) times (2) the Bundled Sale Cash-In quantity.  If the resulting amount is positive, it will be credited to the Choice supplier, or if negative, will be billed to the Choice Supplier.


B.
For any month where (a) the DDR Variation Percentage is less than or equal to ninety percent (90%) and (b) the Bundled Sale Cash-In quantity is greater than the MBSQ minus the product of the DDR Variation Percentage times the MBSQ, then the Bundled Sale Cash-In amount will equal (1) the Alternate Bundled Sale Cash-In Index, as defined in Section 38.a.ii, times the DDR Variation Percentage times the MBSQ plus (2) the Bundled Sale Cash-In Index, as defined in Section 38.a.i, times the difference of the Bundled Sale Cash-In quantity minus the product of the DDR Variation Percentage times the MBSQ.  If the resulting amount is positive, it will be credited to the Choice supplier, or if negative, will be billed to the Choice Supplier.

b.
Net proceeds related to any Bundled Sale Cash-In activity will be 
credited/charged to the PGC on a monthly basis. 
c.
MBSQs will be based on PNG’s storage withdrawal plan, to be updated annually, and communicated as a percentage of each Choice Supplier’s pre-month normalized delivery requirements.  Example percentages of the pre-month normalized delivery requirements for the 2011-2012 season are shown in Appendix C, Exhibit 1, Table 2 labeled “Must-Take Monthly Bundled Sale Percentage,” and are based on PNG’s storage withdrawal plan for 2011-2012.

d.
Bundled sale MDQs will be determined based on the daily delivery flexibility of PNG’s storage assets.  Example percentages for the maximum daily quantities are shown in Appendix C, Exhibit 1, Table 3 for the 2011-2012 season.  The minimum daily quantity is zero.  Correspondingly, the percentage of Choice capacity release associated with firm transportation contracts will be modified based on the impact of changing the daily flexibility of the bundled sales quantity as shown in Appendix C, Exhibit 1, Table 1.
e.
Choice suppliers will be required to nominate to PNG a daily quantity for bundled sales no later than 8:45 A.M. Eastern Prevailing Time on each Intercontinental Exchange (“ICE”) trading day for deliveries applicable to the ICE flow dates.  Choice suppliers will be required to nominate quantities on Friday for flow on Saturday, Sunday and Monday.  Choice suppliers will not be required to nominate ratable quantities over the flow days.  As applicable, nominations must be made on the last ICE trading day prior to any holiday period.  If no nomination is received, the nomination quantity will default to zero.
f.
In addition to the bundled sales described above, Choice suppliers will be required to purchase from PNG a separate bundled sale on peak days (“Peaking Sale”).  The Peaking Sale will be made on winter days when the Choice supplier’s DDR exceeds the sum of the released firm capacity and the MDQ associated with the bundled sale.  The Peaking Sale quantity will be the difference between the Choice supplier’s DDR minus the sum of the released firm capacity and the MDQ associated with the bundled sale.  If weather conditions cause the Choice supplier’s DDR to exceed the Choice supplier’s Peak Day Delivery Requirement, the Choice supplier will be responsible for arranging for supplies to meet the additional delivery requirement for its Choice customers.  The Peaking Sale price will be based on the variable cost of PNG’s peaking services only since the demand charges associated with PNG’s peaking service will already be reflected in the weighted average cost of demand charged for firm transportation capacity releases.  Appendix C, Exhibit 1, Table 1 shows Peaking Sale as a percent of the Choice supplier’s peak day allocation.
g.
PNG reserves the right to issue operational flow orders (“OFO”) that can modify the daily bundled sale flexibility or require certain levels of deliveries from the released firm transportation contracts.  These OFOs would be issued for operational reasons only.  For example, an OFO could be issued if the aggregate Bundled Sales to Choice Suppliers during the beginning of the month would cause PNG to lose storage deliverability during the end of the same month.


39.
The date by which an existing Choice supplier must notify PNG of its direct 
assignment option election in advance of each winter season shall be changed to July 15.

40.
The rate for PNG mandatory firm transportation capacity releases to Choice 
suppliers will be maintained at their current level (the weighted average cost of demand 
for all core market capacity including storage and peaking divided by the percent of firm 
transportation released when compared to the peak day capacity held for the core market).  
PNG’s existing rules relating to mandatory assignments to Choice suppliers based on the 
peak day requirements of the Choice customers they serve will also be maintained.

41.
PNG will modify its revenue sharing mechanism to provide PNG Choice 
suppliers with a monthly credit to their direct assigned capacity costs for the period 
beginning December 1, 2011 through October 31, 2012 equal to the ratio of (a) 
aggregated Choice supplier customer assigned design day demand to (b) the sum of PGC 
and Choice supplier customer design day demand, multiplied by (c) the sum of storage 
asset management revenues and off-system sales margins generated from the use of 
peaking services not otherwise retained by PNG or the non-Choice transportation 
customers.

42.
The settling Supplier Group participants and their affiliates agree not to file any 
challenge to PNG direct assignment rules before June 1, 2013 and not to propose any 
changes to PNG’s direct assignment rules that would become effective before November 
1, 2014.

43.
Unless the Commission orders otherwise in a separate proceeding, PNG’s 
proposed phase-in of propane market pricing for GBM customers will be modified to 
occur as follows:  December 1, 2011 (15%); December 1, 2012 (40%); December 1, 2013 
(65%); August 27, 2014 (100%).  With the exception of the transition rate plan itself, Ms. 
Moran-Roberto’s agreement to the preceding phase-in shall in no way prejudice her rights 
or limit her ability to pursue her complaint (in a separate docket) against any other aspect 
of the GBM program, including, but not limited to:  due process issues regarding the 
notice provided in the most recent PNG base rate case proceeding (Docket No. R-2008-
2079660), the legality of discontinuing the GBM program, service quality issues, and 
main extension issues.  



The Stipulation requests that certain findings be made, as required for gas costs incurred during the historic period, and as required for approval of proposed rates and affiliate purchases.  Specifically, with respect to the historic period, which is the twelve months ended March 31, 2011, the Stipulation requests that the Commission find that PNG has met the Section 1318 standards as to all historic period purchased gas costs.  The Stipulation references portions of the evidentiary record where specific support for the required statutory findings can be found.  This evidentiary support relates to:  (1) FERC participation; (2) supplier negotiations/renegotiations; (3) efforts to obtain lower cost gas supplies; (4) withheld supplies; (5) affiliate transactions; (6) least cost fuel procurement policy; (7) PGC calculation; and (8) reliability. 


With respect to the twelve-month period beginning December 1, 2011, which is the period of time during which proposed rates approved in this proceeding would be in effect, the Stipulation requests Section 1318 findings, based upon the evidence of record in this proceeding concerning PNG’s purchasing practices.  Nevertheless, the Parties acknowledge that these findings are made solely for the purpose of setting prospective rates and that, except as agreed to in the Settlement, these findings do not bar subsequent review of and challenge to these gas purchases and practices.


With respect to the interim period, which is April 1, 2011, through November 30, 2011, the Stipulation provides that a subsequent review of and challenge to these gas purchases and practices are also not precluded, except as agreed to in the Settlement.


The Stipulation is conditioned upon the Commission’s approval of terms and conditions contained therein without modification, addition, or deletion.  If the Commission modifies the Settlement or fails to approve it by December 1, 2011, then any Party may elect to withdraw from this Stipulation and may proceed with litigation.  In that event, the Settlement would be void and of no effect.   


The Stipulation is proposed by the Parties to settle certain issues in the instant proceeding and is made without any admission against, or prejudice to, any position which a Party to the Stipulation may adopt during any subsequent litigation of this proceeding, or to positions that a Party may advance in the future on the merits of the issues.  It is understood and agreed among the Parties that the Stipulation is the result of compromise and does not necessarily represent the position that would be advanced by any Party in the event the proceeding was to be fully litigated.
FINDINGS OF FACT


1.
PNG is a natural gas distribution company with gross annual operating revenues in excess of $40 million, and furnishes natural gas distribution service to customers within the Commonwealth of Pennsylvania.  Stipulation, ¶1.



2.
On June 1, 2011, at Docket No. R-2011-2238943, PNG filed its definitive annual PGC filing for 2011, with proposed modifications to PNG’s Gas Tariff Pa. P.U.C. No. 8, to become effective for service rendered on and after December 1, 2011.  Stipulation, ¶6.


3.
PNG’s 2011 PGC filing proposed a PGC rate of $6.7640/Mcf for Rates R and GL and a PGC rate of $6.7251/Mcf for Rates N and CIAC, which reflected no change from the PGC rates that became effective June 1, 2011.  Stipulation, ¶7.



4.
As a result of the Stipulation among the Parties to settle this proceeding, the proposed PGC rates reflect a reduction of $0.0034/Mcf from the rates that were originally proposed by the Company.  However, the proposed PGC rates are subject to updates and modifications traditionally performed in the December 1, 2011, compliance filing.  Stipulation, Appendix A.


5.
As a result of the proposed Stipulation, the issues of the parties have been satisfactorily addressed.  See, Statements in Support at Appendices D, E. F, G, H, and I.


6.
PNG has fully and vigorously represented the interests of its ratepayers in proceedings before the Federal Energy Regulatory Commission.  PNG Ex. 1 (Book 1), Section 3; 66 Pa. C.S. §§1317(a)(1); 1318(a)(l).



7.
PNG has taken all prudent steps necessary to negotiate favorable gas supply contracts and to relieve itself from terms in existing contracts with its gas suppliers which are or may be adverse to the interests of its ratepayers.  PNG Ex. 1 (Book 1), Sections 2, 5; 66 Pa. C.S. §§1317(a)(2); 1318(a)(2).



8.
PNG has taken all prudent steps necessary to obtain lower cost gas supplies on both short-term and long-term bases both within and outside the Commonwealth, including the use of gas transportation arrangements with pipelines and other distribution companies.  PNG Ex. 1 (Book 1), Sections 1, 2 and 5; 66 Pa. C.S. §§1317(a)(3); 1318(a)(3).



9.
PNG has not withheld from the market or caused to be withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy.  PNG Ex. 1 (Book 1), Section 5; 66 Pa. C.S. §§1317(a)(4); 1318(a)(4).



10.
PNG has fully and vigorously attempted to obtain less costly gas supplies on both short-term and long-term bases from nonaffiliated interests.  PNG Ex. 1 (Book 1), Section 13; 66 Pa. C.S. §§1317(b)(1); 1318(b)(l).



11.
Each contract for the purchase of gas by PNG from an affiliated interest is consistent with a least cost fuel procurement policy.  PNG Ex. 1 (Book 1), Section 13; 66 Pa. C.S. §§1317(b)(2); 1318(b)(2).



12.
Neither PNG nor its affiliated interests have withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy.  PNG Ex. 1 (Book 1), Section 13; 66 Pa. C.S. §§1317(b)(3); 1318(b)(3).
DISCUSSION


The Commission has expressed a policy of encouraging settlements and has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code §§5.231, 69.401.


The benchmark for determining the acceptability of a settlement is whether the proposed terms and conditions are in the public interest.  Warner v. GTE North, Inc., Docket No. C-00902815, Opinion and Order entered April 1, 1996; Pa. P.U.C. v. CS Water and Sewer Associates, 74 PA PUC 767 (1991).  For the following reasons, I find that the Stipulation, which is unopposed by any party, is in the public interest.  



First of all, as noted below, the Stipulation addresses the issues raised by the parties in a reasonable and responsible manner. 
OTS issues 


In its testimony, OTS raised three main (3) issues:  (1) Customer Choice sales volumes subject to the Migration Rider should be reflected in the calculation of the E-factor; (2) references to Rate GL (Gas Lights) should be eliminated from Rider C as there is no transportation alternative available for Tariff Rate GL; and (3) the Company’s proposed phase-in of propane market pricing for GBM customers should be approved to eliminate cross-subsidization.  OTS Statement (St.) No. 1, pp. 2-7; OTS St. No. 3-R, pp. 1-9.  OTS witness Michael Gruber also responded to the Supplier Group’s capacity assignment issues
 (OTS St. No. 2‑R, pp. 1‑9), although these matters were not addressed in the BI&E Statement in Support.  


In response to the main OTS issues, the Stipulation provides as follows.  As to the Migration Rider issue, the Company will reflect 500,000 Mcf of annual projected Customer Choice volumes subject to the Migration Rider for the PGC year beginning December 1, 2011, and will derive its E-factor and Migration Rider using these projected volumes.  Stipulation, ¶29. PNG will continue to reflect updated annual Customer Choice volumes projected to be subject to the Migration Rider in the “S Factor – Projected Sales” component in its future annual PGC filings.  Stipulation, ¶30.  Also, in its compliance filing, PNG will clarify its tariff language to eliminate all references to Rate GL (Gas Lights) from Rider C.  Stipulation, ¶31.  In addition, unless the Commission orders otherwise in a separate proceeding, PNG will continue to phase-in propane market pricing for GBM customers, but at a slower initial pace than originally proposed to accommodate the concerns of Complainant Kathleen Moran-Roberto.  Stipulation, ¶43.    These proposed measures adequately address the concerns of OTS.  See, Stipulation, Appendix E (BI&E Statement in Support).


As the proposed resolution of these issues in the Stipulation is reasonable and in the public interest, I recommend approval, subject to the discussion below regarding Ms. Moran-Roberto’s issues.
OCA issues


OCA presented three main issues, in addition to its response to the Supplier Group issues:  (1) PNG should have reflected the downward trend in design peak day demands in its capacity planning; (2) PNG’s design cold conditions for the winter season capacity planning process are too extreme and should be adjusted; and (3) PNG’s replacement contract quantities should be adjusted to account for these overstated and extreme forecasts and the RFP process should be revised accordingly and with additional response time.  OCA St. No. 1, pp. 2-13.  


To address the OCA’s peak day demand concerns, the Stipulation provides that, while PNG will maintain the peak day demand numbers as filed for the 2011-2012 winter season, it will perform a statistical analysis for each day using weather data for a thirty (30) year period, updated every five (5) years.  The OCA is satisfied with this resolution, which requires the updating of data and therefore, the elimination of future projected design day overstatements.  See, Stipulation, ¶¶32, 34; Appendix F (OCA Statement in Support), p. 3.  


To address OCA’s concerns about the design cold conditions, the Stipulation provides that PNG will adopt a new statistical procedure to calculate the design cold winter it uses for seasonal capacity planning purposes.  This procedure, which is illustrated in Appendix B to the Settlement, results in the use of a winter which is, on average, 10.7% colder than normal.  The OCA is satisfied with this statistical resolution as the result is, in its view, more reasonable than the 25% colder than normal design winter that PNG had been using for seasonal capacity planning purposes.  The new design cold winter planning assumption will, according to the OCA, reduce the amount of winter season capacity required by PNG in the future, allowing PNG to reduce its capacity requirements in future PGC periods.  See, Stipulation, ¶33; Appendix B; Appendix F, pp. 3-4.


As to the pipeline contracting issues, the Stipulation provides that PNG’s award of the Transco and Tennessee replacement capacity or services through the RFP process will be subject to review in the 2012 PGC proceeding (including review of the reasonableness of including a potential replacement of the Tennessee capacity before the notice of cancellation of that contract is required).  In addition, the RFP process for peaking service will be extended to four (4) weeks, instead of the three (3) weeks originally proposed.  See, Stipulation, ¶¶36, 37.  These provisions adequately address OCA’s contracting concerns, as noted in the OCA Statement in Support.  Stipulation, Appendix F, p. 4.


I conclude that the Stipulation’s proposed resolution of the OCA’s main issues is reasonable and in the public interest, for the reasons stated above, and recommend that these provisions be approved.  


Regarding the Supplier Group proposals, the OCA had expressed concern in rebuttal testimony primarily about the cost impact of the proposals on PGC customers and compliance with the Commission’s Competitive Markets Order at Docket No. L-2008-2069114, entered on June 23, 2011.  While the Supplier Group issues will be addressed subsequently, I note that the OCA supports the Stipulation’s proposed resolution of these issues as well.  Stipulation, Appendix F, p. 5. 

OSBA issues


OSBA did not present direct testimony in this proceeding but provided rebuttal testimony on the following topics:  (1) use of the design day forecast in 1307(f) proceedings for developing allocation factors in subsequent base rate cases; (2) Supplier Group capacity assignment issues; and (3) Supplier Group proposed mechanism for sharing off-system sales and capacity release revenue.  OSBA St. No. 1.



In its Statement in Support, OSBA noted that the Stipulation adequately addressed its concerns about use of the design day forecast as no precedential value is to be assigned to it in future cases.  Therefore, OSBA will have the opportunity to fully evaluate the Company’s design day forecast methodology and allocation factors in future rate proceedings.  See, Stipulation, ¶35; Appendix G (OSBA Statement in Support), pp. 2-3. 


As to the Supplier Group capacity assignment issues, OSBA indicated that the Stipulation was consistent with its rebuttal position, but has elected not to take a position on the capacity assignment provisions of the Settlement.  Stipulation, Appendix G, p. 5.


As to the off-system sales and capacity release revenue sharing mechanism, OSBA indicated that the Stipulation generally follows its recommendation.  Under the Stipulation, according to OSBA, the sharing mechanism will be modified to provide marketers with a credit to their capacity costs based upon storage asset management revenues and off-system sales margins generated from the use of peaking services attributable to the marketers’ customers.  Stipulation, ¶41; Appendix G, p. 6.  



Based upon the foregoing, I conclude that the Stipulation has adequately addressed the OSBA’s concerns and as the provisions are reasonable, I recommend that they be approved, subject to the following discussion on Supplier Group issues.
Supplier Group issues


The Supplier Group presented by far the most issues and most contentious issues in this proceeding.  See, Supplier Group St. Nos. 1, 2, and 3, and associated exhibits.  The eventual settlement of these issues to the satisfaction or no contest of all parties is to be commended, and attests to the dedication and good faith of the Parties’ efforts in this regard.



In its Statement in Support (Stipulation, Appendix H), the Supplier Group summarized its five (5) main points in this proceeding as follows:  (1) capacity assigned to Choice suppliers should include all interstate pipeline transportation and storage capacity that was procured to serve a Choice supplier’s customers; (2) the price charged for assigned capacity should be derived from the actual contract rate for the assigned capacity, not a weighted average cost of all capacity that the Company has acquired, which includes capacity that has no connection to a natural gas supplier’s (NGS’s) customers; (3) the derivation of the capacity assigned to an NGS should be based on the average day in the month of highest usage on the Company’s system, and an NGS’s capacity assignment should equate to its proportional share of the actual capacity PNG has under contract so that PNG does not over or under allocate its actual capacity; (4) the Company’s capacity assignment program should be voluntary; and (5) the 75% customer share of off-system sales revenues should be credited to both PGC customers and Choice customers on a proportionate basis.  Stipulation, Appendix H, pp. 2-3.


In response to the Supplier Group’s points, PNG raised the following concerns, some of which were shared by other parties:  (1) the Supplier Group positions to release capacity at contract rates, make releases voluntary, or to release capacity on an average monthly, rather than peak day, basis would result in impermissible cost shifting and be unfair to PGC customers; (2) PNG cannot release peaking contracts and under Federal Energy Regulatory Commission (FERC) rules, cannot release certain so-called Section 7(c) contracts, including storage contracts; (3) PNG could not fulfill its statutory supplier-of-last-resort (“SOLR”) obligations if it released storage contracts to Choice suppliers; and, (4) the sharing of off-system revenues is unnecessary as Choice suppliers can maximize the value of the capacity released to them in secondary markets and retain 100% of the proceeds.  Stipulation, Appendix D (PNG Statement in Support), pp. 7-8.  


To address the Supplier Group issues and satisfy the concerns of PNG and other parties, the Stipulation, beginning on November 1, 2012, provides for a modification of PNG’s capacity release Option Two rules, which had been approved in last year’s 1307(f) proceeding.  See, Stipulation, ¶¶38-39.   Specifically, as described by PNG (Stipulation, Appendix D, p. 9):

. . . Choice suppliers will be provided with a bundled sale quantity on a monthly basis, based on the projected usage of their Choice customers under normal weather conditions, and will have the additional flexibility of deciding when they want to receive these bundled sales quantities throughout the month.  In the event of colder than normal weather, PNG would make additional bundled city gate sales at summer index prices.  Bundled sales quantities not taken during a month would be purchased by the PGC at an index price that would encourage Choice suppliers to take delivery of all their bundled city gate quantities during a month, and thus permit PNG to adhere to its storage inventory drawdown schedule, or at a secondary index price for the portion of reduced city gate purchases related to the weather if significantly warmer weather than normal prevails.  PNG has also agree[d] to move the date by which Choice suppliers have to make their election between Option One and Option two to July 15.  The net effect of these Settlement provisions is to provide Choices suppliers with even more flexibility, while preserving the ability of PNG to (1) meet its SOLR obligations, (2) avoid cost shifting and (3) handle its inability to release certain peaking services and section 7(c) contracts.  



In addition, the Stipulation provides that the rate for PNG mandatory firm transportation capacity releases to Choice suppliers will be maintained at current levels (based on the weighted average cost of demand) and that PNG’s existing rules relating to mandatory assignments to Choice suppliers based on the peak day requirements of Choice customers will be maintained.  Stipulation, ¶40.  These provisions serve to address the cross-subsidization concerns of various parties. 



Furthermore, the Stipulation modifies the revenue sharing mechanism to provide participating Choice suppliers with a share of off-system revenue for the period December 1, 2011 through October 31, 2012, which is the transition period prior to the implementation of the bundled sale flexibility previously described.  See, Stipulation, ¶41.  As explained by PNG, since Choice suppliers will be receiving less benefit from bundled city gate sales supported by PGC assets before November 1, 2012, the Settlement provides a proportionate sharing of the 75% off-system sales margins generated from storage and peaking assets for that period.  Stipulation, Appendix D, p. 10.


Finally, the Stipulation states that the Supplier Group participants and their affiliates will not challenge PNG’s direct assignment rules before June 1, 2013, and will not propose changes that would become operative before November 1, 2014.  Stipulation, ¶42.  This provides a measure of stability to the process and is in the public interest, as noted by the OCA.  Stipulation, Appendix F, p. 5.


While the Supplier Group, in its Statement in Support, recognized that the Stipulation did not adopt their changes as proposed, it concluded that the capacity assignment program has been improved and that a reasonable compromise was achieved.  According to the Supplier Group, “[t]his Settlement provides NGSs with additional flexibility, which will be achieved using storage assets, thereby making the allocation of certain storage costs to the NGSs more appropriate than in the original PNG capacity assignment approach.”  Stipulation, Appendix H, p. 6.


In view of the foregoing, I conclude that the Stipulation with respect to the Supplier Group issues is reasonable and in the public interest and I recommend that these provisions be approved. 
Kathleen Moran-Roberto issues


Kathleen Moran-Roberto, a GBM customer of PNG, presented testimony which raised concerns about the rate increase associated with the Company’s proposed four-year phase-in (25% per year) of market-based propane pricing.  Moran-Roberto St. No. 1.  She noted that the Commission’s informal investigation of GBM matters at Docket Nos. D-2008-2063177 and M-2008-2072850 had not yet been concluded, and that the proposed phase-in should await the outcome of that investigation.  Ms. Moran-Roberto also indicated that she had filed a formal service complaint (see Docket No. C-2011-2251178) requesting extension of natural gas service, and that a phase-in would not be needed if all GBM customers were to be served with natural gas.  At a minimum, Ms. Moran-Roberto requested an additional year prior to implementation of the phase-in to provide more time for the GBM customers to prepare for the large winter heating bills.



In support of its initial phase-in proposal, PNG observed that the Commission had previously approved elimination of PNG’s Rate GBM by 2014 as part of a base rate settlement at Docket No. R-2008-2079660 unless this program or all propane service programs were permitted to continue.  The Company viewed a four-year phase-in, similar to that approved for UGI, and subject to the Commission’s informal investigation, as appropriate to address concerns about cross-subsidization of Rate GBM by PGC customers, where the eventual provision of natural gas service was unlikely.  PNG St. No. 3, pp. 7-11.  A four-year phase-in would serve to mitigate rate impacts associated with a flash cut to market-based pricing.



OTS provided testimony which supported the Company’s proposed phase-in of market-based propane pricing due to cross-subsidization concerns, as noted previously in this Recommended Decision.  OTS St. No. 3-R, pp. 1-9.


To address Ms. Moran-Roberto’s rate concerns and the concerns of OTS about cross-subsidization, the Stipulation agreed to by the Parties provides for a four-year market-based propane pricing phase-in, but at a slower initial pace than previously proposed.  Specifically, as acknowledged by Ms. Moran-Roberto, the phase-in would be implemented at the rate of 15% the first year, 40% the second year, and 65% the third year, with the last year absorbing the remaining 35% of the increase.  See, Stipulation, Appendix I (Kathleen Moran-Roberto Statement in Support).  Ms. Moran-Roberto correctly indicated, in support of the proposed settlement of this issue, that the agreement still allows her to pursue her service complaint at a separate docket against other aspects of the GBM program.  Stipulation, Appendix I.  These other aspects include, but are not limited to:  due process issues regarding the notice provided in the base rate case at R-2008-2079660, the legality of discontinuing the GBM program, service quality issues, and main extension issues.  The proposed phase-in remains subject to the Commission’s informal investigation of GBM issues, under the terms of the settlement.  Stipulation, ¶43.


In view of the foregoing, I conclude that the Stipulation with respect to the GBM issue is reasonable and in the public interest and I recommend that this provision be approved. 
Other settlement provisions


In addition to its reasonable resolution of the issues, the Stipulation includes an agreement of the Parties that based upon the evidence presented; PNG has met the Section 1318 requirements during the historical period by pursuing a least cost fuel procurement policy.  Stipulation, Section IV. A.  The Stipulation further indicates that, solely for the purpose of setting prospective rates, PNG has satisfied the least cost fuel procurement standards with respect to the prospective period.  However, the Parties specifically agree that future examination of gas costs relating to the combined interim and prospective period of April 1, 2011 through November 30, 2012
 shall be permitted, consistent with the Stipulation, to determine whether PNG’s experienced and projected gas purchases and purchasing practices complied with Section 1318 of the Code.  Stipulation, Section IV.B.
Additional public interest considerations



As stated by BI&E and the Company in their respective Statements in Support, a resolution of this case by settlement will avoid the time and expense associated with continuing the litigation.  The Stipulation reflects a reasonable compromise of the issues and, as an added measure, is unopposed by any party.
Conclusion



For all the foregoing reasons, I find that the Stipulation is in the public interest and consistent with the requirements of Section 1318 of the Code, 66 Pa. C.S. §1318.  Accordingly, I recommend that the Stipulation be approved and that the compliance filing, consistent therewith, be permitted to become effective for service rendered on and after December 1, 2011.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §§501, 1301, 1307(f), 1317, 1318.



2.
There is sufficient evidence of record to make the findings required by Section 1318 of the Public Utility Code, 66 Pa. C.S. §1318. 



3.
With respect to gas purchases and gas purchasing practices during the twelve-month historic reconciliation period ended March 31, 2011, PNG has met the standards set forth in Section 1318 of the Public Utility Code, 66 Pa. C.S. §1318, as required by Section 1307(f)(5) of the Public Utility Code, 66 Pa. C.S. §1307(f)(5). 


4.
During the twelve-month period ended March 31, 2011, PNG has met the requirements of Section 1318 of the Public Utility Code by pursuing a least cost fuel procurement policy, consistent with its obligation to provide safe, adequate and reliable service to its customers.



5.
With respect to the twelve-month period beginning December 1, 2011, PNG has satisfied each of the standards for a least cost fuel procurement policy set forth in Section 1318 of the Public Utility Code, based upon the evidence of record concerning its purchasing practices, subject to further review in an appropriate future proceeding.



6.
The Stipulation In Settlement Of Section 1307(f) Rate Investigation submitted by PNG, BI&E, OCA, OSBA, the Supplier Group, and Kathleen Moran-Roberto at this docket on August 23, 2011, which has not been opposed by any other party, should be approved as it is in the public interest.


7.
A compliance filing consistent with the Stipulation In Settlement Of Section 1307(f) Rate Investigation filed on August 23, 2011, should be permitted to become effective for service rendered by PNG on and after December 1, 2011. 
ORDER


THEREFORE,



IT IS RECOMMENDED:



1.
That the Stipulation In Settlement Of Section 1307(f) Rate Investigation submitted by UGI Penn Natural Gas, Inc., the Bureau of Investigation and Enforcement, the Office of Consumer Advocate, the Office of Small Business Advocate, the Supplier Group and Kathleen Moran-Roberto at Docket No. R-2011-2238943 on August 23, 2011, and which has not been opposed by any other party, is hereby approved.


2.
That UGI Penn Natural Gas, Inc. may file a tariff supplement, on one day’s notice to the Commission, containing changes in rates to provide for the recovery of its costs of purchased gas, consistent with the terms and conditions of the Stipulation In Settlement Of Section 1307(f) Rate Investigation.



3.
That UGI Penn Natural Gas, Inc., the Bureau of Investigation and Enforcement, the Office of Consumer Advocate, the Office of Small Business Advocate, the Supplier Group and Kathleen Moran-Roberto shall comply with the terms and conditions of the Stipulation In Settlement Of Section 1307(f) Rate Investigation submitted in this proceeding, to the extent applicable, as though each term and condition stated therein had been the subject of an individual ordering paragraph.



4.
That upon the filing of a tariff supplement by UGI Penn Natural Gas, Inc., acceptable to the Commission as conforming with this Order and the Stipulation In Settlement Of Section 1307(f) Rate Investigation, and the Commission’s approval thereof, the purchased gas rates established therein shall become effective for service rendered on and after December 1, 2011.


5.
That upon acceptance and approval by the Commission of the tariff supplement and supporting data filed by UGI Penn Natural Gas, Inc. as being consistent with this Order and the Stipulation In Settlement Of Section 1307(f) Rate Investigation, the inquiry and investigation at Docket No. R-2011-2238943 shall be terminated and marked closed and the Formal Complaints at Docket Nos. C-2011-2243199, C-2011-2248229, and C-2011-2248372 shall be considered satisfied and marked closed.

Date:
September 7, 2011





_____________________







Kandace F. Melillo








Administrative Law Judge

	� 	As succinctly stated in the I&E Statement in Support, the Office of Trial Staff (“OTS”) transitioned into the Bureau of Investigation and Enforcement (“BI&E”) during the course of this proceeding.  However, references in this Recommended Decision will be to the respective title of counsel and submitted documents that existed on the date in question.  As such, references such as “OTS” and “OTS Statement No. 1” are retained for continuity of identification, even though it is counsel for BI&E who is the signatory to the Stipulation in Settlement and is the author of the Statement in Support.


	� 	OSBA took no position on the capacity assignment provisions in the Settlement.


	�	Ms. Moran-Roberto joined in the Settlement only as to the modified proposed phase-in of propane market pricing for Gas Beyond the Mains (“GBM”) customers.


	� 	While the transcript exhibit index did not list these documents as having been entered into evidence, they were admitted into the record, as noted in the transcript.  Tr. 26-28.


	� 	While ¶7 of the Stipulation states that the June 1, 2011 filing proposed a PGC rate for Rate GL of $6.7251/Mcf, this was later acknowledged to be an error, and it was clarified that the PGC rate actually proposed for Rate GL was $6.7640/Mcf.  See, Stipulation, Appendix A. 


	� 	The Supplier Group issues will be addressed in a later section of this Recommended Decision.


	� 	The Stipulation incorrectly references future examination of gas costs relating to the period April 1, 2010 through November 30, 2011.  The correct time period is April 1, 2011 through November 30, 2012, and the parties have been so notified.  
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