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OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are:  (1) the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen issued on 
June 29, 2011; (2) the Exceptions filed by PECO Energy Company (PECO or Respondent) on July 19, 2011; (3) the Exceptions filed by Barbara Gallagher 
(Ms. Gallagher or Complainant) on July 19, 2011; and (4) the Reply Exceptions filed by PECO on July 28, 2011.  For the reasons stated below we shall grant in part, and deny in part, the Exceptions filed by PECO and the Complainant; modify the Initial Decision; and dismiss the Complaint.


History of the Proceeding

The Complainant filed a formal Complaint with the Commission on September 27, 2010, alleging that PECO improperly had installed, or had allowed the installation of, an electric service line and pole on the Complainant’s property without obtaining an easement.  The Complainant alleged that she discovered that PECO did not have an easement after requesting, in November 2008, that PECO relocate a pole on her property.  PECO told the Complainant at that time that her options were limited because, in addition to serving her property at 97 Deepdale Road (97 Deepdale), the pole serves the adjoining property at 103 Deepdale Road (103 Deepdale).  PECO also determined that the pole is a “private pole” of unknown ownership and origin.  PECO offered to assume control of the pole, which the Complainant declined.  

The Complainant submitted a service relocation request to PECO, requesting that her service line be relocated and connected directly to PECO’s service line on Deepdale Road so that the Complainant could remove the private pole on her property.  The Complainant alleged that PECO had not scheduled the relocation of her service line, and that PECO has been “less than forthcoming concerning the origin of the pole, who installed the pole, and when the pole was installed.”  Complaint at 7.  The Complainant further stated that, based on a visual inspection of her property, there is sufficient room “on the far side of the driveway” for a line to serve 103 Deepdale.  Based on information provided by PECO, and the plat plan for her property filed with the township, the Complainant suspects that the service line for 103 Deepdale previously was located on the far side of the driveway and later relocated to its current position.  

The Complainant requested that the Commission order PECO to immediately remove the line serving 103 Deepdale from her property, so that she can remove the private pole and complete the work outlined in her service request.  

The Complainant attached a copy of an undated Application for Electric Service & Meter[footnoteRef:1] (Application) to her Complaint.  The Complainant also attached a letter from PECO, stating that PECO had reviewed its records and determined that: the “facilities on these properties” are private property facilities; PECO does not have a record of when the original pole line was installed or when 97 Deepdale was attached to the private line; and PECO does not have a record of a request for PECO to take possession of the shared portion of the facilities.  The letter states that “[t]he Real Estate Quads do not show PECO as having rights to install facilities on these properties.”   The letter also states that PECO would be willing to take possession of the “pole line” if certain conditions are satisfied, including the granting of a right-of-way to PECO.  This letter appears to have been sent to the Complainant via facsimile on November 11, 2008. [1:    	The Application was filed in the name of Barbara Donald, the customer of record, which is the Complainant’s married name.  N.T. at 19.] 


On October 19, 2010, PECO filed an Answer to the Complaint, denying that it improperly installed its facilities over the Complainant’s property.  PECO averred that the pole on Ms. Gallagher’s property was not installed by PECO and is not owned by PECO.  PECO also alleged that it has an easement that, based on its “chain-of-title research,” applies to the Complainant’s property.  Attached to PECO’s Answer was a copy of an Indenture dated October 17, 1958, wherein Garfield Builders, Inc. granted an easement to Philadelphia Electric Company and The Bell Telephone Company of Pennsylvania on two tracts of land in Tredyffrin Township, Chester County.

On October 28, 2010, the Complainant filed a Letter in response to PECO’s Answer, stating that several PECO employees had told her and others that the pole and wires had been installed by the current owner of 103 Deepdale.  The Complainant requested that PECO provide information about the installation of the pole, any documents related to the placement of the pole from any prior owner of the Complainant’s property, and documents related to the original lines that served her property and 103 Deepdale when the houses were constructed.  The Complainant reiterated that she wants to remove the private pole and the 250 foot service line serving 103 Deepdale from her property.

On November 5, 2010, the Complainant filed a second Letter stating that she had agreed to a mediation session via telephone conference with PECO that was scheduled for November 4, 2010, at the office of the Complainant’s attorney.  According to the Complainant, PECO canceled the mediation session with no notice and requested that it be rescheduled.  The Complainant stated that, given the time and the attorney fees involved in a fruitless mediation session with PECO, an evidentiary hearing should be scheduled.  The Complainant reiterated her prior request that PECO remove the line serving 103 Deepdale from her property so she can remove the private pole.  She also reiterated her prior request that PECO provide information concerning the date PECO connected its service line to the private pole on the Complainant’s property, and the original facilities that served her property and the adjoining property at 103 Deepdale.  Finally, the Complainant alleged that the easement that PECO attached to its Answer does not apply to her property. 

On March 17, 2011, the Complainant filed a third Letter asking that the Commission compel PECO to disclose its records pertaining to the electric facilities on the Complainant’s property.  The Complainant expressed a concern about the risk she is bearing by having a pole of questionable quality on her property within ten feet of her home.

 	An evidentiary hearing was held before ALJ Nguyen on April 22, 2011.  The Complainant and the Respondent were represented by counsel at the hearing.   Counsel for the Complainant presented one witness and introduced five exhibits into the record.  Counsel for the Respondent presented three witnesses and introduced seven exhibits into the record.  The record closed on April 22, 2011.  ALJ Nguyen issued his Initial Decision on June 29, 2011.  Exceptions and Reply Exceptions were filed as noted above. 


Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 
72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied her burden of proof. The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982) aff’d 501 Pa. 433, 461 A.2d 1234 (1983). 

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Nguyen made fourteen Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

 	Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Recommendation

The ALJ found that: a customer is responsible for the cost of removing or relocating a distribution line pole and its attachments when the customer requests such work (I.D. at 3); a customer is responsible for the cost of replacing a private pole, id. at 4; PECO has never inspected the pole located on the Complainant’s property, id. at 2; the pole has been located in PECO’s easement beside the Complainant’s driveway since October 17, 1958, id. at 2-3; and the expected useful life of a pole is thirty years, id. at 3.

The ALJ determined that: 
[A]lthough the Respondent is not the owner of the pole, it has the rights to use and enjoy the pole and allows other utilities to attach their lines to that pole.  It has these rights in the pole against all persons but the one who is unknown.  Therefore, the Respondent is the de facto owner of the pole.  As such, the Respondent should maintain, inspect, repair and replace the pole in accordance with the Commission’s regulations.  

I.D. at 9.  The ALJ noted that PECO testified that it never inspected the pole because it did not own it, and would expect the Complainant to replace it at her expense if it collapses.  At the same time, PECO uses the pole and right-of-way on the Complainant’s property free of charge.  The ALJ stated that this does not seem to be fair or reasonable, and determined that the Commission is not required to wait for the pole to collapse or cause a serious injury before it can direct PECO to assume responsibility for the pole.

The ALJ concluded that the Commission has no jurisdiction over purely private rights such as easements and rights-of-way, and that the Complainant must pursue a civil action in a court of general jurisdiction to determine whether PECO has a valid right-of-way on her property.  The ALJ also concluded that a complaint about the safety of public utility facilities is within the purview of the Commission.  I.D. at 5.  In the instant case, the ALJ concluded that there is no indication in the record that the location of the pole is unsafe; however, the Complainant had carried the burden of proving that PECO had not maintained the pole as required by the Commission’s regulations at 
52 Pa. Code § 57.198.  I.D. at 10.  The ALJ directed PECO to submit a report on the condition of the disputed pole to the Commission’s Bureau of Fixed Utility Services (FUS) on or before April 22, 2012, and directed FUS to take whatever action may be warranted after receipt of the report.  The ALJ also ordered PECO to cease and desist from further violations of the Commission’s inspection and maintenance Regulations and Section 1501 of the Code, 66 Pa. C.S. § 1501.  I.D. at 11.

Exceptions and Reply Exceptions

 In its Exceptions, PECO argues that the ALJ’s conclusion that it violated the Commission’s inspection and maintenance regulations is in error “because [it] is well-settled that the Commission’s inspection and maintenance regulations do not apply to private customer facilities that are not-owned (sic) by a utility.”  PECO Exc. at 1.  PECO argues that the ALJ’s conclusion that it is the de facto owner of the pole is erroneous, and points out that neither PECO nor the Complainant alleged that PECO owns the pole.  
Id. at 5.[footnoteRef:2]  The fact that PECO has affixed its lines to the pole does not make PECO the de facto pole owner.  Id. at 7.  Since the record is clear that PECO does not own the pole, PECO argues that the ALJ’s holding that PECO has the duty to inspect the pole was erroneous.  Id. at 8.  According to PECO, the Commission’s inspection and maintenance regulations apply on their face to facilities owned by utilities, not privately-owned facilities.  In addition, the Commission has held that a utility is not responsible for maintaining facilities it does not own, citing John Norbeck, Director, Bureau of State Parks v. PECO, Docket No. C-2008-2051267 (Order entered August 23, 2010).[footnoteRef:3] [2:  	PECO did not number the pages in its Exceptions.  Although the Commission’s Regulations do not require that the pages in Exceptions be numbered, it is the common practice and we request that PECO include page numbers on the Exceptions that it files with the Commission in future proceedings.]  [3:  	The Commonwealth Court recently issued a Memorandum Opinion affirming the Commission’s decision in this case.  John Norbeck, Director, Bureau of State Parks v. Pa. PUC, No. 1943 C.D. 2010 (July 28, 2011).  The Court held, inter alia, that PECO had no responsibility to repair or maintain the underground cable in question because PECO did not own it.  Memorandum Opinion at 17.  PECO filed a copy of the Commonwealth Court’s Memorandum Opinion with the Commission on August 1, 2011.] 


PECO also states that the ALJ mischaracterized its testimony regarding its policy for maintaining and repairing its facilities and private poles.  PECO’s witness testified that it would de-energize its lines while a privately-owned pole is repaired, and when the pole was properly reinstalled, PECO would re-energize the lines.  In some scenarios, PECO will replace a privately-owned pole; in such situations, PECO will take ownership of the new pole.  PECO argues that the ALJ’s characterization of PECO as having a cavalier attitude toward the safety of service configurations involving privately-owned poles should not be adopted by the Commission.  Id. at 11-12.

Finally, PECO objects to the ALJ’s finding that the location of the pole and wires along the Complainant’s driveway detracts from the value of her property.  PECO acknowledges that Ms. Gallagher testified that the location of the facilities detracts from the value of her property, but PECO argues that, because she is not a qualified expert, her opinion is not probative on the topic of property valuation.  Id. at 12.  PECO further argues that the ALJ’s finding that the utility wires burden the property is not supported in the record.  Id. at 13.

PECO concludes by asserting that the record reflects that PECO has gone to great lengths to comply with its service obligations and applicable law regarding the placement of electric facilities and private poles, while also trying to address the Complainant’s concerns.   PECO avers that the totality of the circumstances does not justify a finding of a violation.  PECO has made multiple visits to the Complainant’s property to evaluate alternative configurations that would allow PECO to remove its facilities from the Complainant’s property while maintaining service to her neighbors.  The Complainant rejected two alternatives presented by PECO because of the financial obligations associated with them.  According to PECO, there is no evidence to support a conclusion that PECO acted improperly or allowed an unsafe condition to exist, and the ALJ’s finding of a violation has no basis in fact or law.  Id. at 13-14.

In her Exceptions, which were filed pro se, the Complainant excepts to Finding of Fact No. 2, wherein the ALJ found that the pole in question has been in its present location beside the Complainant’s driveway since 1958.  The Complainant states that this finding was not substantiated by PECO, and that PECO’s continued refusal to disclose its records does not lend credence to this claim.  Complainant Exc. at 1.

The Complainant excepts to Finding of Fact No. 6, wherein the ALJ found that PECO could not come up with a solution to her request to relocate the pole because PECO has to serve the adjoining property.  The Complainant points out that the utility pole and the 250 feet of wire that runs the length of her property is not needed to serve her home, which can be served directly from the street, and asserts that the private pole exists only for the benefit of her neighbors.  Ms. Gallagher argues that her neighbors “have their own utility pathway on the other side of the driveway” and that “they could easily have their electricity on their side of the [shared] driveway.”  Id.

The Complainant excepts to Finding of Fact No. 7, wherein the ALJ found that, when a customer requests the removal or relocation of a distribution pole and attachments, the customer is responsible for the cost involved.  The Complainant states that one of the design alternatives presented by PECO would relocate the wires and pole to serve her neighbors to the other side of the driveway.  The Complainant argues that this “simple design accomplishes the goal of relocating my neighbor to a less parasitic utility set-up where they can be in their own utility pathway and it won’t cost thousands of dollars to implement.”  Id.

The Complainant excepts to Finding of Fact No. 8, wherein the ALJ found, inter alia, that the private pole is located about eighteen inches inside the Complainant’s property line.  The Complainant states that the pole is about seven feet inside her property line.  The Complainant argues that the placement of the pole creates a hazard and liability because: it is near the main entrance to her house; it is in reach of cars parked in her driveway; and it forces the wires running through her backyard an extra seven feet further onto her property.  She argues that the infringement is another strong reason to remove the pole.  She also alleges that a company named Monemee Land & Title performed a property survey and marked property boundaries.  Id. at 1-2.

The Complainant excepts to Finding of Fact No. 11, wherein the ALJ found that a customer is responsible for replacing a private pole when it collapses.  She states that she does not want to be kept hostage to a utility pole and be at risk because it is convenient for her neighbors.  The Complainant states that PECO acknowledged the risk of a private pole in its testimony about private poles collapsing.  Id. at 2.  

The Complainant excepts to Finding of Fact No. 12, wherein the ALJ found, inter alia, that the Respondent would never climb a private pole.  She states that PECO has climbed the pole in question, and points to her testimony about a PECO employee who climbed the pole to restore service during blizzard conditions on December 19, 2009.  The Complainant states that PECO has been active in establishing, maintaining and repairing the utility facilities on her property.  Id.

The Complainant excepts to Finding of Fact No. 13, wherein the ALJ found that PECO had offered two design alternatives that would enable it to provide service to the Complainant and to 103 Deepdale.  The Complainant states that the assumption that a design has to include her neighbors at 103 Deepdale is a misconception, since “[w]e do not need to be connected to them, nor they to us, in order to receive electricity.”  The Complainant states that her personal design is simply to connect her house directly to the utility line on the street, and to remove the private pole on her property that she doesn’t need.  She argues that burdening her property with a utility pole and 250 feet of her neighbor’s utility wire is a parasitic design and abuse of PECO’s easement.  The Complainant endorses one of the two design alternatives presented by PECO at the hearing, and characterizes this alternative as an option “for our neighbors to redesign their utilities on their own side of the driveway in order to serve their own property.”  Id.

The Complainant excepts to Finding of Fact No. 14, wherein the ALJ found that the owner of a private pole or customer is responsible for replacing the pole if it collapses.  The Complainant states that the discussion regarding pole collapses demonstrates the inherent risks involved in having a utility pole on one’s property.  Id.

The Complainant states that the Commission should consider several factors in reaching its decision, as follows:  (1)  the placement of the pole seven feet inside her property line creates more of a hazard than a pole placed the standard eighteen inches inside a property line; (2) the utility wires in her yard are only eight feet from the ground and are entangled with other wires in an unsafe manner; (3) PECO has not disclosed records pertaining to the installation of the utility facilities on her property despite numerous requests; and (4) the presence of the pole on her property adds risk and liability; and (5) the Complainant should not have to incur expenses to rid herself of this risk since PECO has not proven that the pole legitimately has been on her property since 1958.  Id. at 3.

The Complainant concludes by stating that one of the designs that PECO submitted at the hearing

. . . proves that the option for our [neighbors] to use their own utility pathway on their side of the driveway as their utility set-up is an option that PECO suggested and even endorsed as a solution in this utility discrepancy.  We would be amenable to this design that PECO has brought to the table.  

Id.

PECO’s Reply Exceptions state, in general terms, that this proceeding is about the configuration of utility service wires, not the maintenance or inspection of wires and poles.  PECO argues that its tariff requires that the cost of alterations to its service lines for the accommodation of a customer must be borne by that customer; that the Commission does not have jurisdiction over the scope or validity of an easement; and that the Complainant must pursue an action in a court of general jurisdiction for a determination as to whether PECO can use its easement on her property to serve other customers.  PECO Reply Exc. at 2-3.[footnoteRef:4]   [4:   	PECO did not number the pages of its Reply Exceptions.] 


PECO specifically argues in its Reply Exceptions that, although there is insufficient evidence in the record to ascertain when the private pole was erected on the Complainant’s property and the exact distance of the pole from the Complainant’s property line, these facts are not relevant to the disposition of this case.  PECO states that neither the pole nor the service line poses a risk or danger, and that PECO did not place the pole on the property and cannot be held accountable for its location.  Id. at 4-5.

Second, PECO argues that, to the extent that the Complainant seeks a ruling on the scope and validity of PECO’s easement, such a ruling is beyond the Commission’s jurisdiction.  PECO’s easement, a copy of which was admitted into the record, gives it the “full, free and uninterrupted right, liberty and privilege to place, renew, relocate, operate, and maintain . . . such facilities as shall be necessary to supply the grantor and the other owners, tenants and occupiers of said premise, and those adjacent thereto, with electricity, gas and telephone service. . .”  PECO Exh. 1.  PECO argues that it has a valid easement to place electric service facilities on the Complainant’s property, and that the Commission does not have the jurisdiction to determine whether the location of PECO’s facilities within the easement is proper.  PECO Reply Exc. at 7-8.

 	Third, PECO argues that the ALJ correctly concluded that its service wires do not pose a harm, risk or danger.  PECO characterizes the safety allegations in the Complainant’s Exceptions as “newly minted,” and states that they are not supported by any record evidence.  PECO objects to the Complainant’s attempt to insert new issues into the case after the close of the record.  Id. at 8-9.

Fourth, PECO argues that its tariff requires that the Complainant must pay for the cost of relocating PECO’s service wires.  PECO agrees that there are alternative configurations that could be used to serve both the Complainant and her neighbors.  PECO spent considerable time and effort to develop alternative configurations that would satisfy all of the parties involved, including four separate visits to the property by PECO witness Eugene Brown, a PECO design and construction consultant.  N.T. at 52.  PECO’s Exhibit 6 reflects one possible configuration where the pole would be relocated to the opposite side of the driveway.  This configuration would require an easement from “the neighboring property owner,” which PECO states it has not obtained.  The second alternative would be to place the first leg of the service over the Complainant’s property underground so that the private pole no longer would be needed.  This second design alternative likely would be more expensive than the first alternative.  Although both of these alternatives are feasible, they both would entail costs.  PECO argues that, if the Complainant insists on relocating PECO’s wires, PECO’s Tariff Rule 6.2 clearly would require her to pay for the cost of the reconfiguration.  Id. at 9-10.  PECO states that the Complainant has strenuously objected to paying any portion of the cost associated with relocating the service line.  PECO argues that, because its service lines are installed pursuant to a valid easement and do not pose a harm, risk or danger, there is no legal basis to require PECO to relocate them.  Id. at 11.

PECO concludes by arguing that the relief requested by the Complainant, relocating PECO’s service lines at no cost to the Complainant, would be contrary to PECO’s easement, PECO’s tariff, and the limitations on the Commission’s jurisdiction.  PECO reiterates, however, that it is willing to work with the Complainant and her neighbors to design an alternative service configuration that will satisfy all of the parties.  PECO requests that the Complaint be dismissed without a finding that PECO has violated the Code.  Id. at 11-12.


Disposition

In its First Exception, PECO objects to the ALJ’s finding that PECO is the de facto owner of the pole on the Complainant’s property.  We agree with PECO that there is no support in the record for this finding.  Neither the Complainant nor the Respondent alleged that PECO has an ownership interest in the pole.  The Complainant testified only that the pole was in its present location when she bought her house in 1999.  N.T. at 19.  She, in fact, has declined PECO’s offer to assume control of the pole.  Complaint at 6.  PECO has no record of the pole being placed in its current location, and does not know who owns it.  N.T. at 37, 43, 44, 66.    This Exception is granted.

In its second Exception, PECO objects to the ALJ’s holding that the Commission’s inspection and maintenance regulations apply to private poles that are not owned by the utility.  The ALJ concluded that PECO violated 52 Pa. Code § 57.198 because it did not inspect or maintain the private pole on the Complainant’s property.  We will grant PECO’s second Exception.  Absent a contractual agreement to the contrary, a utility generally is not obligated to inspect or maintain facilities that do not belong to it.  This principle recently was affirmed by the Commonwealth Court in a case involving a privately-owned underground service line.  John Norbeck, Director, Bureau of State Parks v. Pa. PUC, No. 1943 C.D. 2010 (July 28, 2011).  Although we agree with the ALJ’s conclusion that a complaint about the safety of public utility facilities 
(i.e., facilities owned by public utilities) is within the purview of the Commission, here there was no basis for the ALJ’s finding that PECO violated the Commission’s inspection and maintenance standards at 52 Pa. Code § 57.198 or Section 1501 of the Code.  The inspection and maintenance standards require an electric distribution company, such as PECO, to prepare and file “a biennial plan for the periodic inspection, maintenance, repair and replacement of its facilities that is designed to meet its performance benchmarks and standards under this subchapter.”  52 Pa. Code § 57.198(a) (emphasis supplied).  Our regulations do not require PECO to inspect facilities that it does not own.
PECO’s third Exception pertains to the ALJ’s characterization of its maintenance and repair policies with regard to service configurations that include private poles.  PECO argues that the ALJ characterized PECO as having a cavalier attitude toward the safety of such service configurations that is not supported by the record.  We will grant this Exception.  There is no indication on the record that PECO’s service to the Complainant has not been safe or reliable.  

We will deny PECO’s fourth Exception, in which PECO argues that only the testimony of a qualified expert is probative as to whether poles and utility wires burden a property and detract from its value.  The value of the Complainant’s property is not being established in this proceeding, and the Complainant did not testify that the value of her property has been reduced by a specific dollar amount due to the utility facilities.  Rather, the Complainant testified in general terms that her property was burdened by the presence of a pole and 250 feet of service line.  Specifically, she testified that the pole in her front yard detracts from her property’s value and appearance; that the pole in her front lawn “greets” people coming up the driveway; that the pole in her front yard is very unsightly; and that her complaint about the pole is based in part on aesthetics.  N.T. at 6, 8, 18, 24.  This lay testimony is acceptable for the purpose for which it was given.  A property without a utility pole and wires in the front yard is preferable to an identical property that is burdened with such facilities.  We are not aware of homeowners erecting utility poles and service lines in their front yards for purely aesthetic reasons.  We accordingly will deny this Exception.  PECO did not object to the Complainant’s testimony at the hearing, and we believe that her testimony is probative of the fact that the presence of the pole and wires in her front yard detracts to some extent from her property’s appearance. 

We next will address the Complainant’s Exceptions.  We will grant, in part, her Exception to Finding of Fact No. 2.  There is no clear evidence in the record that the pole in question has been in its present location since 1958.  Although PECO Witness Francis responded in the affirmative when asked if a pole has been in the current location since 1958, he also testified that there is no record of the date it was placed in its current location.  N.T. at 37, 45, 46.  However, we deny the Complainant’s Exception to the extent it accuses PECO of withholding information about the installation of the pole and service lines.  There is no indication that PECO has such records and is withholding them from the Complainant.  N.T. at 37, 43.  

We also will grant, in part, the Complainant’s Exception to Finding of 
Fact No. 8, which states that the privately-owned pole is located about eighteen inches inside the Complainant’s property line.  PECO Witness Brown testified that generally PECO is required to “come 18 inches inside the property line of the customer,” and also “will provide a hundred foot of Triplex to feed the service.”  N.T. at 65, 66.  However, no evidence was introduced in this proceeding about the distance of this specific pole from the Complainant’s property lines.  Complainant testified only that the pole is located about eight feet from her house.  N.T. at 6.  The balance of the Complainant’s Exception to Finding of Fact No. 8 is rejected as an inappropriate attempt to introduce facts into evidence after the close of the record.  

We will grant the Complainant’s Exception to Finding of Fact No. 12.  The Complainant correctly points out that she testified that a PECO employee climbed the pole in her yard to restore service during the winter of 2009.  N.T. at 24. 

Finally, the Complainant’s remaining Exceptions to the ALJ’s Findings of Fact consist primarily of the Complainant’s arguments on the merits of her Complaint, rather than objections to the specific factual findings made by the ALJ.  These Exceptions more appropriately will be considered as part of the Complainant’s argument regarding her requested relief.  Also, we note that, while we have granted the Complainant’s Exceptions, in part, to the ALJ’s Findings of Fact for the sake of accuracy, we do not believe the contested factual findings are relevant to the disposition of the Complaint.
Turning now to the gravamen of the Complaint, the Complainant wants the Commission to order PECO to remove the service line serving 103 Deepdale from her property and to install new facilities to serve her property and 103 Deepdale at no cost.  N.T. at 80.  She indicated that she would be willing to pay for the removal of the private pole on her property.  N.T. at 9-10.  If the facilities currently serving her property and 103 Deepdale are removed, her property could be served directly from the road by the installation of a new 100 foot service line from an existing PECO pole located on the opposite side of her property.  PECO Exhs. 6 and 8; N.T. at 60.   It is not clear from the record if the Complainant is willing to pay for the installation of this new service line.  N.T. 16-17.  The Complainant’s basic argument is that her property should not be burdened with unwanted utility facilities that are needed only to serve her neighbor.  
N.T. 9, 16-17.

PECO Witness Brown, a design and construction consultant, prepared two alternative designs in an effort to satisfy the Complainant.  N.T. at 53.  He personally has been to the property four times, and has talked to the Complainant and the customer at 103 Deepdale, trying to find something to “make this work.”  N.T. at 60.  The first alternative he designed (Alternative A) would entail the installation of a new 100 foot service line from Deepdale Road to the opposite side of the Complainant’s house as discussed above; the removal of the private pole located on the east side of the common driveway on the Complainant’s property; the removal of 200 feet of existing service line; the installation of two new poles on the opposite (west) side of the driveway; and the installation of a new service line of approximately 250 feet to serve 103 Deepdale.  Both PECO Exhibit 6, a drawing, and PECO Exhibit 8, an aerial photograph with a PowerPoint overlay, illustrate Alternative A.  This alternative would require the trimming of an existing line of trees along the west side of the common driveway.  In addition, because there is an existing gas line on the west side of the driveway, the holes for the two new poles would have to be hand-dug.  N.T. at 56-57; PECO Exh. 6.  

The second alternative (Alternative B) has not been developed in detail.  It would entail the removal of the private pole on the Complainant’s property; the removal of the existing service lines; the installation of a new underground service line from an existing PECO pole on Deepdale Road to 103 Deepdale; and the installation of a new service line to serve the Complainant (either aerial or underground).  N.T. at 61.  This alternative likely would be more expensive than the first.  N.T. at 62.  Although the Complainant did not reject Alternative B as long as she would not have to pay for it, she testified that the cost would be exorbitant, and that any underground service line would have to be located on the edge of her property.  N.T. at 17-18.  When PECO Witness Brown visited the property the day before the hearing to identify a location for an underground splice box, the Complainant told him that she didn’t want a splice box and insisted that PECO put up poles on the other side of the driveway.  N.T at 64. 

From an electrical perspective, the current configuration is preferable to both alternatives because it provides service to 103 Deepdale using the straightest line from PECO’s distribution line.  N.T. at 57.   However, PECO agrees that the alternative configurations that it designed could be used to serve the Complainant and her neighbors.  Although both of these alternatives are feasible, they both would entail costs.  PECO argues that, if the Complainant insists on relocating PECO’s wires, PECO’s 
Tariff Rule 6.2 clearly would require her to pay for the cost of the reconfiguration.  PECO Reply Exc. at 9-10.

 	Initially, we must address the question of the Commission’s jurisdiction to adjudicate this dispute in view of the existence of the easement on the Complainant’s property.  Although PECO initially told the Complainant that it did not have an easement across her property, it researched the issue further and located an easement it obtained on October 17, 1958, that allows it to install electric and gas facilities on the Complainant’s property and the neighboring property at 103 Deepdale.  N.T. at 31, 37.  A copy of the easement was admitted into the record as PECO Exhibit No. 1.  Significantly, at the hearing the Complainant’s attorney stipulated to the validity and the scope of this easement.  N.T. at 31-32.  Accordingly, this is not a case where the validity or the scope of an easement is being disputed.

Because the Commission is not being called upon to interpret the scope or validity of an easement in this proceeding, the question is whether the mere existence of an undisputed easement removes from the Commission the jurisdiction to adjudicate a complaint regarding the location of utility facilities.  PECO argues in its Reply Exceptions that the Commission does not have jurisdiction over the scope or validity of an easement; and therefore that the Complainant must pursue an action in a court of general jurisdiction for a determination as to whether PECO can use its easement on her property to serve other customers.  PECO Reply Exc. at 2-3.  We agree that we cannot adjudicate the scope or validity of an easement.  Fairview Water Co. v. Pa. PUC, 
502 A.2d 162 (Pa. 1985); Messina v Bell Atlantic – Pennsylvania, 
Docket No. C-00968225 (Order entered September 23, 1998).  However, in this case the Complainant has not challenged PECO’s right to use the easement on her property to serve other customers.  The Complainant in fact has stipulated to the validity and the scope of the easement, and there are no issues pertaining to the easement before us.  
Ms. Gallagher’s Complaint is in the nature of a complaint about the service provided by PECO, over which we have jurisdiction, as opposed to the respective property rights of the parties.  

This case is somewhat analogous to our decision in Shedlosky v. Pennsylvania Electric Company, Docket No. C-20066937 (Order entered May 28, 2008; Order on Reconsideration entered August 7, 2008).  Shedlosky involved a dispute about the cost of moving utility poles located on a utility right-of-way (ROW), where the ROW agreement was silent on the issue of cost responsibility.  Although we held that we had no jurisdiction to interpret the ROW agreement, we adjudicated the dispute without reference to the easement based on the Code, the Commission’s Regulations, and the utility’s Tariff.  Similarly, we will adjudicate Ms. Gallagher’s Complaint pertaining to the service provided by PECO based on the Code, the Commission’s Regulations and PECO’s Tariff after reviewing the evidence presented by the parties regarding the location of the existing facilities and the alternatives proposed by PECO.  In our view, our ability to examine the location of utility facilities, and to require their relocation where appropriate, is not limited to situations where the location of the facilities presents an imminent risk or danger to the public.  Our general jurisdiction over the service provided by public utilities is not restricted to safety issues.  Rather, the Commission has broad jurisdiction over the relationship between utilities and the public, including but not limited to the installation, safety and location of utility facilities.  Chester County v. Philadelphia Electric Co., 420 Pa. 422, 218 A.2d 331 (1966).  The Commission has held that the relocation of utility facilities at a customer’s request falls within the statutory definition of service, and that the Code defines service in its broadest and most inclusive sense.  H. Hassan Builder, Inc. v. Philadelphia Electric Co., 73 Pa. PUC 219 (Order entered October 3, 1990).

Given our broad jurisdiction over utilities, the question is whether the Complainant has met her burden of proving that she is entitled to a Commission Order requiring PECO to remove the existing service line from her property, and install new facilities to serve 103 Deepdale at no cost to the Complainant.  In our opinion, the Complainant has not demonstrated that she is entitled to the relief requested.

On the record before us, we cannot conclude that either of the design alternatives presented by PECO would be preferable to the current configuration.
PECO must be able to reach 103 Deepdale, which is located behind the Complainant’s property.  PECO’s Exhibit No. 6, a schematic diagram of Alternative A, to which the Complainant indicates she is amenable, indicates that the current configuration is the straightest line between Deepdale Road and 103 Deepdale.  Alternative A, on the other hand, would require the installation of two poles on the west side of the driveway, with the service line crossing the driveway twice to avoid the Complainant’s property.  In addition, the trees on the west side of the driveway would have to be trimmed, and PECO would have to hand dig the holes for the two new poles so as to avoid an underground gas line.  

 	Although this “zig zag” configuration would be less efficient than the current configuration, PECO has indicated that it is feasible.  However, the record does not indicate who owns the property on the west side of the driveway on which the new service line and the two new poles would be placed.  PECO Exhibit 8 indicates that the property on the west side of the driveway may not be part of the property to be served, 103 Deepdale, but that of a third property, 109 Deepdale, which is not referenced in the testimony.  PECO Witness Brown testified that he did not know who owned the property on the other side of the driveway.  N.T. at 61.  Although the Complainant’s testimony and pleadings imply that this property belongs to 103 Deepdale, the Complainant never directly states this as a fact.  If 103 Deepdale does not have road frontage, then PECO has to cross either the Complainant’s property or the property on the opposite driveway to get to 103 Deepdale.  Under these circumstances, requiring PECO to move its service line from the Complainant’s property to another property whose owner is not a party to this proceeding would not be appropriate, particularly given the fact that the current configuration is the most efficient way to serve 103 Deepdale.  

We commend PECO for trying to work with the Complainant to devise a solution that is acceptable to all parties.  As stated above, PECO Witness Brown has visited the property four times.  N.T. at 35, 60.    In its Reply Exceptions, PECO reiterates that it is willing to continue to work with the Complainant and her neighbors to design an alternative service configuration that will satisfy all of the parties.  
PECO Reply Exc. at 11-12.  We encourage the Complainant and PECO to cooperate on devising a solution that is acceptable to both parties and the neighboring property owners.  

In the event that the parties reach an agreement on an alternative configuration, the costs that are involved will be the Complainant’s responsibility pursuant to PECO’s Tariff Rules 6.2 and 10.7.  PECO Exh. 5.  PECO’s Tariff Rule 6.2 states, inter alia, that changes related to a service line for the accommodation of a customer shall be at the customer’s expense.  Similarly, Tariff Rule 10.7 states, inter alia, that the cost of removing or relocating a distribution line pole and its attachments at the request of a residential property owner shall be borne by the property owner.  
PECO Exh. 5.  The Complainant has not articulated a basis for her argument that she should not be required to pay for the removal and relocation of PECO’s facilities.  We agree with PECO that the cost of alterations to its facilities for the accommodation of a customer generally must be borne by that customer.  Because PECO’s service lines currently serving the Complainant and 103 Deepdale are not dangerous and do not present a risk to the public, there is no basis to require PECO and its other ratepayers to absorb the cost of a new service installation to accommodate the Complainant.

Conclusion

For the reasons stated above, we will grant in part and deny in part the Exceptions filed by the Complainant, grant in part and deny in part the Exceptions filed by PECO, modify the ALJ’s Initial Decision accordingly, and dismiss the Complaint for the failure of the Complainant to meet her burden of proof; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Barbara Gallagher on July 19, 2011, to the Initial Decision of Administrative Law Judge Ky Van Nguyen, are granted in part and denied in part.


2. 	That the Exceptions filed by PECO Energy Company on
 July 19, 2011, to the Initial Decision of Administrative Law Judge Ky Van Nguyen, are granted in part and denied in part.	

3.	That the Initial Decision of Administrative Law Judge 
Ky Van Nguyen, issued on June 29, 2011, is modified in accordance with this Opinion and Order.

4.	That the Complaint filed on September 27, 2010, by 
Barbara Gallagher against the PECO Energy Company, is dismissed.

5.	That the record at Docket No. C-2010-2201568 shall be marked closed.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  September 22, 2011

ORDER ENTERED:  September 22, 2011
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