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HISTORY OF THE PROCEEDING

On May 13, 2011, Antwine Baylor (“Complainant”) filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”).  Complainant claimed there were incorrect charges on his bill.  The Complaint concerned electric service at 5545 Pemberton Street, Philadelphia, Pennsylvania (“service address”) at account number 50206-56012.  Complainant noted that he’d been sick and in the hospital.  Complainant stated that he was presented with an outstanding balance of over $6,000.  Complainant requested assistance with resolving this matter.

On June 13, 2011, Michael Gruin, Esquire, counsel for PECO, filed an Answer and New Matter to this dispute for the Company.
  PECO denied that the Complainant had incorrect charges on his bill.  PECO contended that pursuant to Company records, Complainant is responsible for the outstanding balance for electric service at the service address. 
In New Matter PECO claimed an affirmative defense that the Complainant is precluded from asserting the claim because it was previously adjudicated by this Commission.  This is the doctrine of res judicata also known as claim preclusion.  
PECO defined the doctrine of res judicata through case precedent stating, “The doctrine holds that a final judgment on the merits by a court of competent jurisdiction will bar any future action on the same cause of action between the parties and their privies.”  PECO Answer at 5, ¶ 19, citing, Hopewell Estates, Inc. v. Kent, 435 Pa. Superior Ct. 471, 476, 646 A.2d 1192 (1994).  This doctrine applies to cases before the Commission.  Id, citing, O’Toole v. Bell Telephone Co. of Pennsylvania, Inc., 77 Pa. P.U.C. 98, 104 (1992).  The four conditions required to be present for the doctrine to prevail are:
(1) Identity of issue;

(2) Identity of causes of action;

(3) Identity of persons and parties to the action; and

(4) Identity of the quality and capacity of the parties suing or sued.
Id, citing Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 255, 474 A.2d 1313, 1316, 1317 (1983).  
PECO alleged that the four precedent conditions for res judicata were met in the instant Complaint.  Complainant alleged, “there are charges on my bill that are not correct and I would like to go before a judge to resolve this matter.”  Antoine Baylor v. PECO Energy Company, Docket C-2010-2190306, Formal Complaint at ¶ 5 (“2010 Formal Complaint”).
  A hearing notice was mailed on November 16, 2010, for a scheduled in-person evidentiary hearing on January 6, 2011.  Complainant failed to appear.  Administrative Law Judge (“ALJ”) Nguyen dismissed the 2010 Formal Complaint with prejudice finding that the Complainant failed to carry his burden of proof.  Antoine Baylor v. PECO Energy Company, Docket C-2010-2190306, Initial Decision at 4.  The Commission entered a Final Order dismissing the 2010 Formal Complaint with prejudice on March 25, 2011.  PECO requested that the Complaint be dismissed.  However, in the alternative, PECO contended that the Complainant be precluded from raising any issued regarding charges on his account that arose prior to the date of the hearing on the 2010 Formal Complaint.    
A Hearing Notice dated July 11, 2011, notified the parties that an Initial In-Person Hearing was scheduled for Friday, September 9, 2011 at 10:00 a.m.  This Notice indicated that the case was assigned to the undersigned ALJ. 

By Prehearing Order dated July 15, 2011, the undersigned ALJ found that the 2010 Formal Complaint was filed on July 26, 2010.  Consequently, the 2010 Formal Complaint had to be addressing incorrect charges on the Complainant’s bill that occurred before July 26, 2010 and not prior to the hearing of the 2010 Formal Complaint, which was January 6, 2011.  The undersigned ALJ agreed that issue preclusion conditions were satisfied on incorrect charges prior to July 26, 2010.  Thus, the ALJ stated that the affirmative defense of res judicata asserted by PECO was granted in part and denied in part, and the instant Complaint was concerning incorrect charges after July 26, 2010 through May 13, 2011, the date the instant Complaint was filed.  See, Antwine Baylor v. PECO, Prehearing Order, Docket No. C-2011-2243404 at 4 ¶¶ 14-16.
Also by the same Prehearing Order dated July 15, 2011, the undersigned provided procedural rules and guidelines for the proceeding and emphasized the following:

(1) a request to change the scheduled hearing should be sent at least five days prior to the hearing date;
(2) the request for a hearing change is to be in writing and sent to all parties of record; and 
(3) a caution that Complainant may lose the case if she does not take part in the hearing and present evidence on the issues raised. 
The hearing convened as scheduled.  Ms. Carosella was present accompanied by one witness.  The Complainant did not appear in the hearing room.  The undersigned ALJ waited approximately 16 minutes to allow for the Complainant’s arrival.  The Complainant failed to appear.  However, two people that purported to be the Complainant’s stepfather and mother appeared after the undersigned had reconvened the hearing following the 16 minute recess.
  Mr. Jeter requested a continuance on behalf of the Complainant representing that he is sick and under a doctor’s care.  

Counsel for PECO objected to the request noting that the Complainant had opportunity previously under a different docket to have his dispute heard and failed to appear.  Counsel alleged that the Company has been ready and able to adjudicate the dispute on both occasions and that this further delay is prejudicial to the Company.   
The undersigned agreed that the Complainant has had opportunity to adjudicate his dispute in the past.  The undersigned however, differentiated the instant Complaint proceeding because the Complainant took the extra step of having persons that resided at the service address be present in person, on behalf of the Complainant, and he did not communicate the request by facsimile or telephone.  The undersigned allowed counsel for PECO to request the dispute to be dismissed based upon the Complainant failing to appear for the proceeding.  The undersigned ruled that the Complainant was to produce something from a doctor to confirm that the Complainant was ill and under a doctor’s care by close of business (4:30 p.m.) on September 12, 2011.  If Complainant successfully produced a communication from a doctor, this matter would be expeditiously rescheduled for a subsequent telephonic hearing date.  If Complainant was unable to successfully and timely produce the required communication from a doctor, then the undersigned ALJ would rule upon the PECO Motion to dismiss the proceeding.  

This matter is ripe for decision.

FINDINGS OF FACT
1. On May 13, 2011, Antwine Baylor filed a Complaint with the Commission against PECO.  Complainant stated that there were incorrect charges on his bill for electric service at the service address. 
2. A Notice dated July 11, 2011, for an Initial In-Person Hearing scheduled for September 9, 2011, was mailed to the Complainant. 

3. A Prehearing Order, dated July 15, 2011, advised the Complainant of the proper procedure to obtain a continuance to reschedule the hearing date.
4. None of the documents mailed to Complainant was returned to the Commission by the United States Postal Service as undeliverable.

5. Neither Complainant nor any counsel representing Complainant appeared at the scheduled hearing.

6. Mr. Jeter and Ms. Baylor identified themselves as the stepfather and mother of the Complainant.  These two people appeared at the scheduled hearing stating that they lived at the service address and requested a continuance for the Complainant.

7. The requested continuance was granted conditioned upon Complainant supplying evidence by a date certain from a doctor that he was ill.
8. Complainant did not settle or withdraw the Complaint prior to the scheduled hearing date.

9. Complainant failed to comply timely with the condition for granting the continuance.

DISCUSSION

The issue in this Complaint is whether the charges from July 26, 2010 through May 13, 2011, for electric service at the service address are correct; and therefore, the responsibility of the Complainant.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  

The issue in this proceeding is whether the Complainant sustained his burden of proof.  By failing to participate in the hearing, Complainant was unable to meet this burden.

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).  
A Hearing Notice was mailed to Complainant at the address listed on the Complaint approximately eight weeks prior to the scheduled hearing and was not returned to the Commission by the post office.  Furthermore, the mere fact that indeed Mr. Jeter and Ms. Baylor, Complainant’s stepfather and mother, appeared on the scheduled hearing date to request a continuance is evidence that Complainant received the Notice and understood when his opportunity to be heard was scheduled.  Complainant is deemed to have received the Hearing Notice.  The record evidence supports a finding that Complainant had sufficient notice of the day, date and time of the scheduled hearing. 
Complainant was given direction to produce proof that he was ill and under a doctor’s care.  Complainant was given until close of business, 4:30 p.m. on September 12, 2011, to provide such evidence.  Complainant has failed to comply with the direction provided by the presiding officer.  To date, there is no further information about Complainant regarding this hearing or the required evidence that was directed by the presiding officer.  

It is noted that failure to comply with a presiding officer’s order directing an action to be taken can warrant the dismissal of a formal complaint.  Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, (Opinion and Order entered July 31, 2006) at 10.  “An ALJ’s Orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss the Complaint without a hearing.”  Id, citing, Treffinger v. PPL Electric Utilities Corp., C-2027978, 2003 Pa. PUC LEXIS 3 (March 3, 2003), see also, Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).



The Complainant failed to comply with the condition precedent for the continuance to be granted.  The representatives of the Complainant stated that they understood what the condition was and did not state that the condition was unreasonable.  The undersigned ALJ recognized that PECO has not had this dispute brought to finality through no fault of its own.  Furthermore, the undersigned ALJ is confident that the representatives of the Complainant understood the ramifications of failure to comply with the ruling regarding the request for the continuance of this instant dispute.  


The action by the undersigned ALJ afforded the Complainant additional time to comply with legal procedure and the Complainant failed to act to seize the benefit of the directive. Regretfully, the undersigned must comply with precedent and levy the consequence of failed compliance with the direction of the presiding officer.  
The failure to comply with the undersigned ALJ’s Order is not reasonable or excused.  Failed compliance with a Commission Order is a sufficient basis to dismiss the Complaint without a hearing.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. As the Complainant, Antwine Baylor had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).
3. A presiding officer’s orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss a complaint.  Treffinger v. PPL Electric Utilities Corp., Docket NO. C-20027978, 2003 Pa. PUC LEXIS 3 (Order entered March 3, 2003); Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, (Opinion and Order entered July 31, 2006); Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).
ORDER

THEREFORE, 

IT IS ORDERED:

1. That the formal Complaint filed by Antwine Baylor against PECO Energy Company at Docket No. C-2011-2243404 is dismissed with prejudice for failure to comply with a Commission Order.

2. That the motion by Dana Pirone Carosella, Esquire on behalf of PECO Energy Company to dismiss the formal Complaint of Antwine Baylor at Docket No. C-2011-2243404 is moot.

3.
That the Secretary’s Bureau mark this matter closed.

Dated: September 13, 2011
_________________________________






Angela T. Jones






Administrative Law Judge
	� 	Although the Answer and New Matter was signed by Mr. Gruin, it was stated within that the Company was represented by Mr. Gruin, Dana Pirone Carosella, Esquire, and Tishekia Williams, Esquire.  See, PECO Answer and New Matter, Docket No. C-2011-2243404, June 13, 2011, ¶ 11.


	� 	It is noted that although the spelling in the 2010 Formal Complaint of the Complainant’s name is different than the instant Complaint, the service address at the service account are the same.  Additionally, ALJ referred to the Complainant as a female.  It was confirmed in the instant proceeding that the Complainant is a male.


	� 	The stepfather identified himself as Mr. Jeter and the female identified herself as Ms. Baylor.  They stated they both reside at 5545 Pemberton Street, Philadelphia, Pennsylvania, the service address of the Complainant.
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