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September 26, 201 1

Via Electronic Filing

Rosemary Chiavetta, Secretary
Permmsylvania Public Utility Commission
Commonwealth Keystone Building

P.O. Box 3265

Harrisburg, PA 17105-3265

Inre: Joint General Rule Application of Intellifiber Networks, Inc., Cavalier Telephone Mid-
Atlantic, LLC, Talk America, Inc., US LEC of Pennsylvania, LLC, PAETEC
Communications, Inc.,, LDMI  Telecommunications, Inc., McLeodUSA
Telecommunications Services, LLC, and Windstream Corporation; Docket Nos. A-
2011-2258734, A-2011-2258715, A-2011-2258716, A-2011-2258717, A-2011-
2258718, A-2011-2258719 and A-2011-22587

Dear Secretary Chiavetta:

Enclosed for filing please find the Preliminary Objections of Intellifiber Networks, Inc.,
Cavalier Telephone Mid-Atlantic, LLC, Talk America, inc., US LEC of Pennsylvania, LLC, PacTec
Communications, Inc., LDMI Telecommunications, Inc., McLeodUSA Telecommunications Services,
LLC and Windstream Corporation (“Joint Applicants”). Copies have been served in accordance with
the attached Certificate of Service.

When filed, the Joint Applicants requested that the Application be listed on the Commission’s
Public Meeting of November 10, 2011, in order to consummate the transaction in calendar year 2011,
The merits of the transaction itself are not challenged by any party. Rather, the Law Bureau has raised
issues extraneous to the proposed transaction, as more fully set out in the attached Preliminary
Objections.

Therefore, Joint Applicants request that the Commissioners rule at the next Public Meeting
currently scheduled for October 14, 2011 on the attached Preliminary Objections or, in the alternative,
consider the filing to be a direct appeal of a Staff action pursuant to the Commission’s regulations at 52
Pa. Code § 5.44(c) subject to review by the Commission.

Further, Joint Applicants request this expeditious action before any automatic reclassification
of the pending General Rule Transaction and/or assignment to any Commuission office than the Bureau
of Technical Utility Services (former FUS division) in order to avoid delay in review of the Joint
Application on its merits.
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Should you have any questions, please do not hesitate to contact me.

Very truly yours,
THOMAS; LONG NIESEN & KENNARD

By; ﬂ“;j_f{)f(##‘ug (/ W{y _____

Regina L. Matz %}

Enclosures
cc Via Hand Delivery:

Robert F. Powelson, Chairman

John F. Coleman, Jr., Vice-Chairman

Wayne E. Gardner, Commissioner

James H. Cawley, Commissioner

Pamela A. Witmer, Commissioner

Erin Laudenslager, Fixed Utility Services

Jani Tuzinski, Fixed Utility Services

Joseph Witmer, Law Bureau

Kathryn G. Sophy, Deputy Chief Counsel, Law Bureau
Karen O1ll Moury, Director of Operations

Cheryl Walker-Davis, Office of Special Assistants
Jan Freeman, Executive Director



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Joint Application for All Approvals Under

the Pennsylvania Public Utility Code for

the Indirect Transfer of Control of :

Intellifiber Networks, Inc., : Docket No, A-2011-2258734

Cavalier Telephone Mid-Atlantic, LLC :  Docket No. A-2011-2258715
Talk America, Inc., : Docket No. A-2011-2258716
US LEC of Pennsylvania, LLC, : Docket No, A-2011-2258717
PaeTec Communications, Inc., ¢ Docket No. A-2011-2258718
LDMI Telecommunications, Inc., and : Docket No. A-2011-2258719
McLeodUSA Telecommunications i Docket No. A-2011-2258720

Services, LL.C to Windstream Corporation

NOTICE TO PLEAD

To: Terrance J. Buda, Assistant Counsel
Law Bureau
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-2011

You are hereby notified that, if you do not file a written answer to these Preliminary
Objections within ten (10) days from service of this notice the facts set forth may be deemed to be
true without requiring other proof. All pleadings such as an Answer to the Preliminary Objections
must be filed with the Secretary of the Pennsylvania Public Utility Cormmission, with a copy served
on the undersigned counsel.

Respectfully submitted,

s

S

Jean L. Kiddoo (DCB #335125) By: /7% e TN P a e
Brett P. Ferenchak (VSB# 41434) Normian J*Kennard,"ID No. 29921
Bingham McCutchen, LLP Regina L. Matz, ID No. 42498

2020 K Street, N.W. THOMAS LONG NIESEN & KENNARD
Washington, DC 20006 212 Locust Street, Suite 500
202-373-6000 (Tel) Harrisburg, PA 17108-9500
jean.kiddoo@bingham.com (717) 255-7600
breti.ferenchak@bingham.com nkennard@thomaslonglaw.com

rmatz(@thomaslonglaw.com

Counsel for Counsel for PAETEC Parent and
PA Certificated Entities Attorneys for Windstream Corporation

Dated: September 26, 2011



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Joint Application for All Approvals Under

the Pennsylvania Public Utility Code for

the Indirect Transfer of Control of :

Intellifiber Networks, Inc., : Docket No. A-2011-2258734

Cavalier Telephone Mid-Atlantic, LL.C : Docket No. A-2011-2258715

Talk America, Inc., : Docket No, A-2011-2258716

US LEC of Pennsylvania, LLC, : Docket No. A-2011-2258717

PaeTec Communications, Inc., : Docket No. A-2011-2258718

LDMI Telecommunications, Inc., and : Docket No. A-2011-2258719

MclL.eadUSA Telecommunications : Docket No. A-2011-2258720
Services, LLC :

to Windstream Corporation

PRELIMINARY OBJECTIONS OF
INTELLIFIBER NETWORKS, INC., CAVALIER TELEPHONE MID-ATLANTIC, LLC,
TALK AMERICA, INC,, US LEC OF PENNSYLVANIA, LLC, PAETEC
COMMUNICATIONS, INC., LDMI TELECOMMUNICATIONS, INC., MCLEODUSA
TELECOMMUNICATIONS SERVICES, LLC, AND WINDSTREAM CORPORATION
TO THE HONORABLE PENNSYLVANIA PUBLIC UTILITY COMMISSION:

NOW COME Windstream Corporation, a Delaware corporation (“Windstream Corp.™),
in its sole limited capacity as an acquiring entity and not as a regulated entity, and Intellifiber
Networks, Inc. (“Intellifiber”), Cavalier Telephone Mid-Atlantic, LLC (“CavTel-MA™), Talk
America, Inc. (“Talk America”), US LEC of Pennsylvania, LLC (“USLEC”), PacTec
Communications, Inc. (“PCI”), LDMI Telecommunications, Inc., and McLeodUSA
Telecommunications Services, LLC (“*McLeodUSA™) (the “PA Certificated Entities”) (with
Windstream Corp. and the PA Certificated Entities collectively referred to as “Joint
Applicants”), Joint Applicants to a pending General Rule Transaction pursuant to the regulations

of the Pennsylvania Public Utility Commission (“Commission”) at 52 Pa. Code § 63.324, and

jointly file these Preliminary Objections pursuant to the Commission’s regulations at 52 Pa.



Code §§ 5.101(a)(4) and (6) to the Protest filed by the Law Bureau Prosecutory Staff (“Protest’)
on September 19, 2011. While styled in conformance with the standards for Preliminary
Objections, in the interest of expediency of obtaining a ruling, for reasons set forth below, Jomnt
Applicants alternatively request the Commission accept this document as an appeal from an
action of staff pursuant to 52 Pa. Code § 5.44, so that action may be taken directly by your
Honorable Commissioners at Public Meeting with respect to the relief requested herein,

In these Preliminary Objections, Joint Applicants seek the dismissal of the Protest on the
bases that the Protest is legally insufficient and the issue raised in the Protest is identical to that
currently being investigated by the same Law Bureau Prosecutory Staff in a pending prior
proceeding (the “Informal Investigation”). Specifically, the Protest seeks to adjudicate in this
transaction proceeding a separate matter pending against an entity that while not a party to this
proceeding is a regulated subsidiary of Joint Applicant Windstream Corp. Staff seeks to
adjudicate its cause of action on the regulated subsidiary on the basts of Staff’s stated “belief”
that the issue will become an issue for the PA Certified Entities acquired by Windstream Corp.
through the transaction that is the subject of this proceeding. That “belief,” however, is not
supported by the facts and is directly contradicted by the information acquired by Law Bureau
Prosecutory Staff in its pending investigation. As Staff was informed by way of discovery
responses, following the last two transactions involving Windstream Corp., none of the newly
acquired Pennsylvania subsidiaries adopted a “no proration” policy like the one being separately
investigated by Law Bureau Prosecutory Staff and now introduced by way of the Protest o the
transaction. Nothing supports Staff’s attempted maneuver to raise this matter by way of Protest
to a separate transaction when it is already being appropriately pursued in the context of the

Informal Investigation.



In support of these Preliminary Objections, the Joint Applicants aver as follows:

L BACKGROUND

A, The General Rule Transaction Joint Application

1. On August 12, 2011, Joint Applicants filed an application (“Joint Application”)
under Sections 1102 and 1103 of the Pennsylvania Public Utility Code, 66 Pa.C.S. §§ 1102 and
1103, and the Commission’s Statement of Policy — Utility Stock Transfers under 66 Pa.C.S.
§ 1102(a)(3), 52 Pa. Code § 69.901 and its Abbreviated Procedures for Review and Approval of
Transfer of Control for Telecommunications Public Utilities, 52 Pa. Code § 63.324, for the
indirect transfer of control of the PA Certificated Entities to Windstream Corp. through
Windstream Corp.'s ultimate acquisition of the PAETEC Parent. As a result of the transaction,
PAETEC Parent will become the direct, wholly-owned subsidiary of Windstream Corp. Thus,
Windstream will be the new ultimate parent company of the PA Certificated Entities.’

2. As averred in the Joint Application, the transaction is expected to be virtually
seamless to all end user customers. Windstream Corp.'s existing subsidiaries in Pennsylvania and
their customers, including Windstream Pennsylvania, LLC (“Windstream Pennsylvania”), the
regulated incumbent local exchange carrier subject to the prior pending proceeding described
below, are not parties to the transaction and are not involved with or impacted by the transaction.
Nor will the transaction have any immediate impact on the end user customers of the PA
Certificated Entities. The change in ultimate control does not involve a transfer of operating
authoﬁty, assets, or customers. Immediately following consummation of the transaction, the PA

Certificated Entities will continue to offer the same services, rates, terms and conditions pursuant

! Joint Application at 1-2. The complete Joint Application is incorporated herein by reference.
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to their existing authorization. No tariff or other changes are proposed in this filing for any of the
PA Certificated Entities. The only immediate change resulting from the transaction will be that
these certificated entities will be ultimately owned by Windstream Corp. and may subsequently
change their names in accordance with Commission procedures to reflect “Windstream™ in their
names. Any subsequent changes made by the PA Certificated Entities to their tariffs, services,
rates, terms and conditions will be made pursuant to normal Commission procedures and in
compliance with applicable regulatory requirements.”

3. Joint Applicants requested approval of the Application in an expedited timeframe
on or before the Commission’s Public Meeting of November 10, 2011 to allow the parties to
consummate this transaction in 2011. Closure of the transaction in 2011 is imperative in order for
Joint Applicants to meet critical business objectives, including realization of the synergistic and
other public benefits of the transaction, including but not limited to:

a. The Transaction affirmatively promotes the public interest, is necessary
for the proper service and accommodation of the public, and will not
negatively impact competition m the Commonwealth. Wimdstream Corp.
is technically and financially well-qualified to become the new ultimate
owner of the PA Certificated Entities. After the Transaction, the PA
Certificated Entities will continue to have the managerial, technical, and
financial qualifications to provide high quality telecommunications
services to consumers in the Commonwealth, supported by experienced
management of PAETEC and also experienced Windstream Corp.
management and the financial resources of Windstream Corp.

b. Commission approval of the Transaction will clearly serve the public
interest. The telecommunications industry has been and continues to be
subject to rapid technological advances, evolving consumer preferences
and dynamic changes. The creation of Windstream Corp. in 2006
established an independent, stand-alone wireline-centric corporation that
serves the public interest by focusing squarely on enhancing local wireline
operations primarily in rural areas. Combining the PA Certificated Entities
with Windstream Corp. will enable the subsidiaries to continue to offer a
broad range of high quality services to enterprise and residential

* Joint Application at 2, 6, 10.



customers. Windstream Corp. will help ensure the continuation of the PA
Certificated Entities’ ability to deploy and maintain innovative and
advanced telecommunications offerings, benefiting Pennsylvania
consumers and serving the public interest, convenience and necessity.

c. The efficiencies and economies of scale resulting from the Transaction
will improve the PA Certificated Entities’ economic position and, thus,
their ability to continue to attract financing to invest in and offer new and
innovative services. Enabling small and medium-sized carriers to achieve
such efficiencies 1s publicly beneficial since economically stable
competitors enhance competition which serves the public interest. The
Transaction will also provide each of the PA Certificated Entities with
access to Windstream Corp.’s subsidiaries’ advanced network capabilities,
technical and financial strengths, and complementary services, which
together are expected to strengthen the PA Certificated Entities’ ability to
provide quality competitive service to their enterprise and consumer
customer base. The Transaction will enable the customers of the PA
Certificated Entities to benefit from innovative products and to greater
economies of scale and scope than they would have had operating
independently.

d. The Transaction will also enhance competition because 1t will strengthen
the PA Certificated Entities and enable them to expand and strengthen
their competitive efforts. Joint Applicants expect that the Transaction will
strengthen the competitive offerings of the PA Certificated Entities and is

not expected to result in the elimination of a competitor in the relevant
3
market.

B. The L.aw Bureau Protest

4. In its Protest, Law Bureau Prosecutory Staff acknowledge that the transaction 1s at
the parent company level, does not involve the transfer of customers, authority, or assets, will not
result in any change to services, rates, terms, and conditions, and that any future changes will be
undertaken pursuant to regulatory processes.*

5. However, Law Bureau Prosecutory Staff, without any support in fact and in direct

contradiction to facts Staff acquired during discovery in the Informal Investigation, states that it

* Joint Application at 7-8.
* Protest at 99 1-3.



“believes that the PA Certificated entities will implement the same billing policies adopted by
Windstream Pennsylvania, LLC, and in the same manner that those policies were implement in
Pennsylvamia.”® The Windstream Pennsylvania billing policies about which Law Bureau
Prosecutory Staff complain involve Windstream Pennsylvania’s adoption, in January 2009, of
what Law Bureau Prosecutory Staffl has described as a “no proration” billing under which
Windstream Pennsylvania bills customers on a full, and not fractional, month basis.® Law Bureau
Prosecutory Staff, however, fails to address in its Protest that Windstream Pennsylvania is not a
party to the instant fransaction proceeding and that newly acquired Windstream Corp.
subsidiaries in the two most recent transactions following Staff’s stated opposition to the policy
in question have not implemented the policy. Instead, it appears that the Protest is intended to
seek an unfair advantage in achieving its desired resolution regarding the policy, which already
is being handled in a separate proceeding, by pursuing the same matter here against parties for
which Staff has no evidence the policy applies or will apply. In fact, as a result of its Informal
Investigation, Staff has evidence exactly to the contrary.

6. The Protest seeks to argue the merits of the separate investigation in the context of
this transaction proceeding, and Staff sets forth its challenges to the manner in which
Windstream Pennsylvania implemented the “no proration” billing policy, alleging “the
Commission did not receive notice that the Company was changing its billing policy™ and that
the “policy is not a practice fully and clearly identified in a tariff provision.” Law Bureau

Prosecutory Staff also alleges that the “substantive aspects” of this “no proration” billing policy

® Protest at q 3.

¢ Protest at 9 5.

7 Protest at § 12. With respect to the notice issue, as Law Burean Prosecutory Staff was specifically informed i the
course of its Informal Investigation, customers were provided full notice of the policy change before it was
implemented.

* Protest at § 13.



of Windstream Pennsylvania “violate the Public Utility Code and Commission regulations.”
Specifically, as described by Law Bureau Prosecutory Staff, the “no proration” billing policy of
Windstream Pennsylvania is “unreasonable and unlawful in violation of 66 Pa.C.S. §§ 1303 and
15017 and “is neither just nor reasonable” in violation of 66 Pa.C.S. §1301.10 Thus, Staff
concludes, “it is not in the public interest to approve the Application. 66 Pa.C.S. §1103."
Staff’s conclusion, however, fails to demonstrate how the “no proration” policy of Windstream
Pennsylvania actually has any bearing at all on the pending transaction let alone causing it not to
be in the public interest. Indeed, Staff’s conclusion that the billing policy somehow causes the
transaction not to be in the public interest fails to take into account that the billing policy has
resulted i fewer customer inquiries over nonfractional billing and virtually no customer
complaints in the years in which it has been in place, again, information Staff acquired during the
conduct of its Informal Investigation.

7. Citing its authority under Section 308(b) of the Public Utility Code, and the
Commission’s delegation to it of authority under Delegation of Prosecutory Authority to the
Bureaus with Enforcement Responsibilities, Docket No. M-00940594 (Order entered on
September 2, 1994), Staff concludes it “has a direct and immediate interest in the Application
and billing 1ssues that may be raised, and has standing to bring the present Protest.”™* The sole
basis of Staff’s Protest is its belief that “Windstream PA’s ‘no proration’ billing policy will
impact acquired consumers if the Joint Application is approved” and “[ijf [Windstream PA’s]

past actions are repeated, PA Certificated entities will implement the same billing policies

? Protest at 9 12.

' Protest at 1 17 and 18,
" Protest at § 12.
 Protest at 9 9.



adopted by Windstream PA, and in the same manner[.]”'* As set forth herein, Staff’s conclusions

are legally and factually unsubstantiated and without merit.

C. The Prior Pending Proceeding

8. In December 2010, Windstream Pennsylvania received two Notifications of
Informally Verified Infraction (“Notifications™) dated December 17, 2010, from the Bureau of
Consumer Services (“BCS”). The Notifications averred that Windstream Pennsylvania had
violated Sections 64.14(a)(4) and/or (a)(9) of the Commission’s regulations, 51 Pa. Code
§§ 64.14(a)(4), (9), with “failure to prorate” identified as the reason for the recorded infractions.
By letters dated January 13, 2011, Windstream Pennsylvania denied the informal infractions as
not supported in the cited regulations and as in compliance with Windstream Pennsylvania’s
tariff. A copy of Windstream Pennsylvania’s responses to the Notifications is attached hereto as
Exhibit 1.

9. Following a series of informal meetings at the Commission, Windstream
Pennsylvania was advised by letter dated May 3, 2011 from Terrence Buda, Law Bureau
Prosecutory Staff, the same staff member that filed the Law Bureau Protest, that the Law Bureau
was initiating an Informal Investigation of Windstream Corporation’s certificated public utility
comparnies. As stated in the letter:

This investigation will focus on Windstream [Corporation’s] billing
practice that does not pro-rate charges for fractional period and bills customers for

an entire cycle when those customers discontinue or change service mid-cycle and

whether this practice violates Public Utility Commission regulations, federal
regulations, the Public Utility Code, and the Company’s own tariff.

B Protest at 9 10.



The Law Burcau of the Pennsylvania Public Utility Commission, acting
under delegated authority, has initiated an investigation pursuant to Delegation of
Prosecutory Authority to the Bureaus with Enforcement Responsibilities, Docket
No. M-00940594 (Order entered on September 2, 1994). Pursuant to 52 Pa. Code
§ 3.113(a), the Law Bureau is authorized to conduct prosecutory investigations
regarding the condition and management of a public utility or other corporation
subject to Commission jurisdiction. The purpose of such investigations is to
gather data or substantiate allegations of potential violations of the Public Utility
Code. If Commission staff determines that no violation or potential violation has
occurred, the investigation will be terminated by letter. 52 Pa. Code § 3.113(c)(1).
In the event that the staff determines that violations or potential violations have
occurred and that formal action is warranted, staff may initiate a docketed on-the-
record proceeding to resolve the issues.

A copy of the Law Bureau’s Informal Investigation Notice is attached hereto as Exhibit 2.

10.  As a part of the Law Bureau’s Informal Investigation, Windstream Pennsylvania
has provided responses to three formal sets of discovery as well as other informal inquiries. In ifs
discovery responses, Windstream Pennsylvania provided all support for its “no proration” billing
practices, including tartff citations. In its discovery responses, Windstream Pennsylvania also
provided responses that directly contradict the averment in the Law Bureau Protest that the PA
Certificated entities will implement the same (full month) billing policies adopted by
Windstream Pennsylvania and in the same manner.

1. Specifically, m response to discovery directly on point to the grounds alleged as
support for the Law Bureau Protest, Windstream Pennsylvania provided the following responses:
Set 11T

3. Attachment I states that proration ( I assume meaning f{ractional billing

not the full monthly price) will still be incurred in the former D&E areas — is this

still the billing practice or does the “no proration” policy now apply? Again, if so

why is there still a distinction in the application of this policy?

Answer: Windstream implemented its full month billing policy in

January 2009, almost one year before its parent company closed on the

acquisition of the D&E entities. Staff subsequently began its inquiries into

Windstream’s policy, and Windstream therefore delayed full implementation
of the policy in the D&E properties during the pendency of Staff’s inquiries.



7. Will Windstream’s billing policy {(i.e., lack of fractional billing) impact
acquired consumers if the Jomt Application for Approval of an Indirect Transfer
of Control of Intellifiber Networks Inc, Cavalier Telephone Mid-Atlantic, LLC,
Talk America Inc, US LEC of Pennsylvania, LLC, PAETEC Communications
Inc, LDMI Telecommunications Inc, and McLeod USA Telecommunications
Services, LLC, to Windstream Corporation (Docket No. A-2011-22587135, et.al.)
is approved.

Answer: Although Windstream is net a party to that proceeding, it
notes that the referenced application states that the transaction is expected to
be seamless to customers and does not involve a transfer of operating
authority, assets, or customers. Further, the entities that are parties to that
proceeding stated that they will continue to offer the same services, rates,
terms, and conditions pursuant to their existing authorizations and that any
future changes would be undertaken pursuant to applicable regulatory
processes. The Transaction has not closed, and neither Windstream nor ifs
affiliates are authorized to speak on behalf of the PAETEC entities.
However, Windstream states its belief that integration decisions such as
billing policies are not currently known and will not be until after close of the
transaction. However, in keeping with the statements in the referenced
application, any changes in such policies will be implemented in compliance
with applicable regulatory requirements, to the extent there are any.

12.  In addition to specifically addressing and refuting Staff’s belief that provides the
sole basis for its Protest, namely that the PA Certificated Entities will implement this same “no
proration” policy if the General Rule Transaction is approved, Windstream Pennsylvania also
stated in discovery that other affiliates continue to use their own “separate billing systems.” As
stated i response to Discovery Set 111

2. Does the Company prorate monthly service charges for Dish Network

Services, Windstream Cable Services, and/or Usage Sensitive Features? If so,

why are these services not impacted by the Company’s “no proration” billing

policy?

Answer: Monthly charges for Dish Network Services and cable
services are prorated because these services are offered by an unaffiliated

entity in the case of Dish and by affiliates using a separate billing system in

the case of the cable services. Windstream notes that it continues to receive

customer inquiries on fractional charges by Dish. Finally, usage sensitive, or
“per use” features as designated by their name are billed per incident of use;

- 10 -



thus, any policy of proration or no proration is irrelevant given the nature of
these types of services.

A copy of the Set III discovery responses is attached hereto as Exhibit 3.

13.  Ten days after this final set of discovery responses were provided to Law Bureau
Prosecutory Staff in its Informal Investigation, Staff informed Windstream Pennsylvania’s
representative by email message sent September 19, 2011, the same date that Law Bureau
Prosecutory Staff filed the Protest against Joint Applicants’ pending General Rule Transaction,
as follows:

I consider the discovery phase of the investigation completed and I will be
drafting a letter summarizing the results of the investigation and our findings. For

you information, we have also filed a Protest to the Joint Application for approval

of an indirect transfer of control at A-2011-2258734 et.al. T think when you

review the Protest it will give you a good idea of our perspective of this

investigation and the Company’s actions, and the findings we have reached.

A copy of Staff’s September 19, 2011 email is attached hereto as Exhibit 4.

I PRELIMINARY OBJECTIONS

A, Standards

14. Preliminary Objections seeking dismissal of a pleading will be granted only
where relief is clearly warranted and free from doubt. The moving party may not rely on its own
factual assertions, but must accept all well-pleaded, material facts of the other party, as well as
every inference fairly deducible from those facts. The Commission must assume in ruling that
the factual allegations in the opposed pleading are true and the Preliminary Objections may be

granted only if the moving party prevails as a matter of law, with any doubt resolved in favor of

- 11 -



the non-moving party.m Further, the Commission need only hold evidentiary hearings under
Section 1103(b) if it deems them to be necessary and proper.””

15, The Commission’s regulations at 52 Pa. Code §§ 5.101(a) provide the grounds
upon which Preliminary Objections are available. Section 5.101(a)(4) provides that Preliminary
Objections are available if a pleading is legally insufficient; Section 5.101(a)(9) provides for
Preliminary Objections if there is a prior pending proceeding. Joint Applicants submit that the

Law Bureau Prosecutory Staff’s Protest must be rejected on both these grounds.

B. Legal Insufficiency — The Basis for Law Bureau Prosecutory Staff’s Protest
Bears No Relation to the City of York Standard for Approval of a Change in

Control Application
16. Staff avers it has a “direct and immediate interest in the Application and billing
issues that may be raised.”’® The sole basis for Staff’s Protest is its unsubstantiated and
specifically refuted belief that “/iff the Company’s [Windstream Pennsylvania’s] past actions are
repeated, PA Certificated entities will implement the same billing policies adopted by
Windstream PA, and in the same manner|.]”"” Staff’s stated belief ignores the facts developed in
Staff’s own pending investigation that no Pennsylvania subsidiary acquired by Windstream
Corp. in recent transactions has adopted the billing policy about which Staff complains and that

such policy was spectfically put on hold following Staff’s initiation of the Informal Investigation.

Further, Staff’s concerns are not germane to the Comumission’s review of Joint Applicants’

" Mauro v. Pennsylvania Electric Company, 2010 WL 2866048 (Pa.P.U.C.) (citations omitted).

'* Chester Water Authority v. Pa. P.U.C., 868 A.2d 384, 390-91 (Pa. 2005) (footnotes and citations omitted) (“[T]he
hearing provision of Section 1103 of the Public Utility Code does not require the Commission to hold a hearing on
every application for a certificate of public convenience.” Rather, per the statutory language, the Commussion need
oitly hold such hearings that it deems necessary or proper. “[Whhile due process concerns implicating hearings
certainly may arise in the course of particular certification proceedings, we do not regard the act of regulatory
approval itself as the type of government activity that inherently requires a hearing to comport with constitutional
doctrine.”}

 Protest at § 9.

" Protest at % 10 (emphasis added).
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General Rule Transaction and are raised against a corporate parent and potential affiliates even
though the alleged violations relate solely to an entity that is not a party to the transaction
proceeding. Finally, Staff’s claim is speculative, was refuted in the Informal Investigation, and if
pursned at all, should not be allowed to be pursued through a Protest to the General Rule
Application.

17. The standard for review and approval of a change in control case under Sections
1102 and 1103 of the Public Utility Code is whether approval of the proposed transaction is
“necessary and proper for the service, accommodation, convenience and safety of the public.”'®
The seminal interpretation of this statutory standard comes from the City of York, in which the
Supreme Court held that the transaction must “affirmatively promote the service,
accommodation, convenience, or safety of the public in some substantial way.”"’

18.  The City of York standard has recently been expounded upon by the Supreme
Court in light of the tremendous change that has affected the telecommunications mdustry in the
past decade. In an appeal of the change of control proceeding involving the Verizon and MCI
companies, the Supreme Court rejected the premise that in approving a merger or acquisition the
Commission “must secure legally binding benefits to assure public benefit from a merger.”zo The
Court acknowledged, as did the Commission, “the broader assessment of public benefit”
evidenced by the “complementary strengths brought by the joint applicants to the merger;” “the
companies’ hmited presence in each others' markets; and [ | the litany of resultant advantages

found by the ALJL"™' Moreover, the Court found that “the combination of Verizon’s and MCI’s

assets and strengths has substantial potential to create an integrated infrastructure supporting

¥ 66 Pa.C.S. § 1103.

" City of York v, Pa. P.U.C, 295 A.2d 825 (Pa. 1972).

2 popowsky v. Pa. P.U.C,, 937 A.2d 1040, 1055 (Pa. 2007) (“Popowsky™).
14 at 1049.
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delivery of innovative” services and devices, and that such potential in this dynamic world of
changing technology was substantial evidence of public benefit of the transaction.” Thus, the
Court sanctioned the Commission’s move away from what had become the tradition in change of
control transactions of opportunities for discrete parties to secure binding commitments to satisty
their individual needs and toward a more holistic approach to the interpretation of the “public
interest” that considered the broader picture over individual or parochial interests.

19,  Joint Applicants are unaware of any change of control proceeding in recent or
even more remote history in which the Law Bureau Prosecutory Staff has filed a protest as a
means of continuing to pursue issues in a pending Informal Investigation. Other than Staff, no
party protested the application generally or raised any issues specifically related to the billing
practices of any of Joint Applicants or their regulated subsidiaries or affiliates. Moreover, as
described above, Joint Applicants have specifically averred in the pending General Rule
Transaction application that the transaction will be virtually seamless to all customers and that no
changes to rates, services, terms, and conditions will be implemented immediately as a result of
the transaction.

20.  Joint Applicants appreciate and do not generally contest the public nature of the
interests traditionally represented by Commission Staff. With respect to the very narrow subject
identified by Law Bureau Prosecutory Staff in its Protest, however, Joint Applicants submit that
the stated interest is completely irrelevant to the issues presented and parties involved in the
General Rule Transaction and the applicable public interest standard of review in the pending
General Rule Transaction. In its Protest, Staff has failed to plead any facts sufficient to support

its requested relief that the “Application be denied and the Joint Petitioners (sic) be prohibited

2 14, at 1058,
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from closing the Transaction.”” The sole matter complained of in the Protest does not affect
whether the transaction will have an anticompetitive effect, or will result in the surviving entities
cither not being technically, managerially or financially fit or being unable to continue to provide
safe and adequate service at just and reasonable rates. In short, nothing asserted in the Protest is
even tangentially related to the scope of a Chapter 11 change of control proceeding. If as a result
of its Informal Investigation Law Bureau Prosecutory Staff believes 1t has a cause of action, it
should be brought against Windstream Pennsylvania in a separately initiated on-the-record
proceeding. Stafl has no cause of action against Joint Applicants.

21. Further, Staff’s belief is mere unsubstantiated conjecture. As the evidence Staff
developed in the Informal Investigation demonstrates, the billing practices of concern to Staff are
those of Windstream Pennsylvania and have not been imposed on the other recently acquired
D&E or Q-Comm subsidiaries following their acquisition. To the contrary, as discovery in the
Informal Investigation revealed, after Staff began its inquiries into Windstream Pennsylvania’s
billing practices, further implementation of the policy was delayed pending the outcome of that
investigation regarding Windstream Pennsylvania.

22.  Conjecture, particularly conjecture that is specifically refuted by the information
obtained by Staff in its Informal Investigation, is insufficient to satisfy Staff’s need to
demonstrate a “direct and immediate interest” in the transaction sufficient to establish standing to

support the Protest.”* In other words, Staff’s identified interest is too remote. While Staff clearly

> Protest at 8.

* Re Agua Pennsylvania Inc., 2006 WL 1083288 (PaP.UU.C) at *4 {(“[Alpproving the Joint Application [for
acquisition of other utility assets] will not change the existing operation and, therefore, there is no causal nexus
between our approval of the Joint Application and any jury that the municipal entities may suffer in the future
from the three separate systems. Similarly, the mwunicipal authorities camnot show a causal nexus between our
approval of the Joint Application and the harm which they allege. . . . [Tihe concern that the municipal authorities
have for the steps that Aqua PA may take after it commences operations is speculative and conjectural, not direct.
Such conjecture does not confer a direct interest in this proceeding.™)
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has standing to pursue its prosecutorial function and invesfigation into Windstream’s “no
proration” billing practice, and to continue that mvestigation by initiation of a formal on-the-
record proceeding, the vehicle of a Protest to Joint Applicants” pending General Rule
Transaction is not the proper means of pursuing that function,”

23.  Law Bureau Prosecutory Staff’s Protest simply does not detail substantive, factual
concems of actual adverse consequences likely to result from the proposed transaction. As Jomt
Applicants explained in their General Rule Transaction, the transaction is at the parent-level and
will not affect current operations of regulated subsidiaries. Further, the public benefits to be
attaiﬁed through the transaction, including economies of scale and scope, are critical. However,
the window to secure their achievement is extremely iime constrained in the competitive
telecommunications market. As recognized above, the Commussion endorsed this broader public
interest standard relative to merger benefits in the highly competitive telecommunications market
in Popowsky, and also subsequently employed that broader public interest review in the

Embarq/CenturyTel }\dfejrqger.26

2 See id (“the Joint Applicants contend that the Joint Protestants are misusing the Commission’s process to restrain
trade™); Joint Application of The United Telephone Company of Pennsylvania LLC d/b/a Embarq Pennsylvania and
Embarg Communications, Inc. for Approval of the Indirect Transfer of Control to CenturyTel, Inc., Docket No. A-
2008-2076038 (“Embarg/CenturyTel Merger”)y (ALY Initial Decision dated April 3, 2009 at 35) (“BCAP has
provided to the Commission an exceedingly long list of proposed conditions for the approval of the merger,
presenting in effect a “wish list” of terms and conditions for future interconnection agreements that would displace
those to be negotiated in good faith by the parties. BCAP’s attempt to use this proceeding as a substitute for legaily
mandated-negotiations under Sections 251 and 252 of the Telecom Act is inappropriatef.]”)

% See Embarqg/CenturyTel Merger (Order entered May 28, 2009) at 22-23 (“A financially stronger firm will benefit
the public in several respects. The events of the recent past demonsirate the importance of financial strength for
allowing a firm to survive turbulent cconomic times and provide quality utility service to consumers during an
economic downiurn, In addition, Embarg’s Pennsylvania ratepayers will benefit because the combined companies
will be better able to invest in infrastructure and bring new products and services to market. Finding of Fact 39,
Moreover, a financially stronger firm will benefit ail Pennsylvania telecommunications consumers becanse the
combined companies will be better positioned than Embarg, standing alone, to compete in today’s
telecommuunications marketplace.’”)
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C. Prior Pending Proceeding — Law Bureau Prosecutory Staff Should Be
Reguired to Continue Pursuit of its Informal Investigation Through Separate
Means and Not Attempt to Effectuate Its Preferred Resolutions to that
Investigation Through a Protest to the Joint Application

24,  As established above, the subject of Law Bureau Prosecutory Staff’s Protest to
Joint Applicants’ General Rule Transaction is identical in scope to the Staff’s pending Informal
Investigation. As Staff informally informed Windsiream Pennsylvania’s representative, its
discoverg; was “completed” and the Protest would “give [the company] a good idea of our
perspective of this investigation and the Company’s actions, and the findings we have reached.”
The Protest and the Informal Investigation each clearly concerns the billing practices of
Windstream Corp.’s current and potentially prospective regulated subsidiaries. Staff has simply
chosen two different vehicles to challenge that practice.

25, Under the Commission’s newly issued abbreviated procedures for change in
control applications, an Order or Secretarial Letter ruling on the General Rule Transaction such
as that filed by Joint Applicants will be issued no later than 60 days after the expiration of the
protest period if the transaction is unprotested.”” Thus, absent Staff’s Protest, Joint Applicants
had every reasonable expectation that the transaction could be finally ruled upon by the
Commission as soon as practicable in the year 2011, and certainly withun reach of Joint
Applicants’ request for action at the Commission’s November 10, 2011 Public Meeting.

26,  Under the abbreviated procedures, however, the filing of a protest can have the
effect of automatically reclassifying the transaction from a General Rule Transaction to

traditional rule review.” This would subject the transaction to full litigation, including discovery,

hearings, briefs, initial decision, exceptions and replies, without any limitation as to time. In tarn,

1752 Pa. Code § 63.324(k).
8 52 Pa. Code §§ 63.324(f) and (}(1).
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this would inevitably push final Commission action well beyond the November 10, 2011 Public
Meeting specifically, the 2011 time frame generally, and well into 2012 for purposes of
adjudicating an issue which is already separately pending against an entity not a party to this
proceeding. As Staff is likely aware and one could argue appears to be the motivation behind the
Protest, this potential greatly imperils the continued viability of the transaction and potentially
subjects it to failure, a result neither Joint Applicant desires and one which could only be avoided
were Joint Applicants to attempt to negotiate with Staff its preferred resolution to the Informal
investigation.

27.  Thus, merely by filing the Protest giving Joint Applicants ifs “perspective and
findings” from its Informal Investigation, Staff has the ability to wholly derail the pending
application unless the Commission dismisses the Protest or, in the alternative, reverses Staff’s
determination to proceed with its investigation by filing a protest. In the alternative, as the only
means to avoid that outcome, Staff effectively will be allowed to indirectly coerce Windstream
Pennsylvania into submitting to Staff’s demands by imperiling the General Rule Transaction
involving its parent company Windstream Corp. Stated differently, the General Rule Transaction
becomes hostage to the unlimited traditional review.

28.  This Commission recently rejected an attempt by an entity, which had a pending
complaint against a party that also happened to be a joint applicant to a subsequently filed
General Rule Transaction, to interject the subject of the pending complaint into the Chapter 11
transaction by filing a protest. In that case, the Commission affirmed the initial decision of the

ALJ, which had granted the joint applicant party’s preliminary objections filed under 52 Pa.
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Code § 5.101(a)(6).” The ALJ found that the equitable common law doctrine of /is pendens (the
concept codified in that Commission regulation)” was satisfied because the parties, the rights
asserted, and the rclief sought were all the same. In addressing issues of material fact raised in
the protest, the ALJ concluded that the issues were raised to “muddy the litigation waters,”™'
were not properly interjected into a Chapter 11 proceeding where a different standard applies,”
and that until a decision was rendered in the pending complaint, “the potential impact of that
litigation cannot be used to stop or even slow down the Joint Application.”* The Commission
agreed. “The fact that Core [the protestant] attempted to couch these claims in terms of the
greater ‘public interest’ is not persuasive.”*

29, Joint Applicants contend that the Commission should reach the same result here.
Clearly the best evidence that the rights and relief asserted by Law Bureau Prosecutory Staff are
the same in both the pending Informal Investigation and the subsequently filed Protest is Staff’s
last email message to Windstream Pennsylvania’s representative in the Informal Investigation.
As Staff represented there, it had concluded discovery and that day had also filed a Protest to the
Joint Application. By Staff’s own admission, the Protest was intended to “give [the company] a
good idea of our perspective of this investigation and the Company’s actions, and the findings

we have reached.” While the parties to the investigation and transaction are not strictly identical

since Staff’s investigation is against Windstream Pennsylvania, which is not a party to the Joint

¥ Joint Application of EarthLink, Inc. and One Communications Corp., et al. for Approval of the Transfer of
Indirect Control of CTC Communications Corp., et al. to EarthLink, Inc., Docket Nos. A-201102218761 et al.
(Order entered April 20, 2011) (“EarthLink Joint Application Order™).

* Dorsch v. Jenkins, 365 A.2d 861, 863 (Pa. Super. 1976) (“Lis pendens is construed to be the jurisdiction, power,
or control which courts acquire over property involved in a suit, pending the continuance of the action, and until
final judgment.}.

U Joint Application of EarthLink, Inc. and One Communications Corp., et al. for Approval of the Transfer of
Indirect Control of CTC Communications Corp., et al. to EarthLink, Inc., Docket Nos, A-201102218761 et al, (ALJ
Initial Decision dated February 14, 2011) (“EarthLink Joint Application ID”) at 11.

2 EarthLink Joint Application 1D at 12-13.

* EarthLink Joint Application ID at 13,

* EarthLink Joint Application Order at 17,
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Application, this fact alone, given the otherwise identical subject of the pending proceeding,
should not preclude the Commission from granting Joint Applicants’ Preliminary Objections on
the basis set forth in 52 Pa. Code § 5.101(a)(6). This is particularly true given that the Protest
seeks to adjudicate the identical issue in this proceeding merely because Staff “believes,”
erroneously and without any substantiation, that the other parties may adopt the same policy. The
Commission’s regulation, while codifying the common law doctrine of lis pendens, does not
strictly set forth identical standards. The regulation merely requires the pendency of a prior
proceeding, which clearly there is. The fact that Staff has chosen to “muddy the litigation
waters” by casting a wider net intended to snare all parties to the Joint Application and slow
down this time-sensitive proceeding does not override the point that Staff is raisimg identical
issues in this transaction proceeding as it is actively pursuing separately against Windstream
Pennsylvania in the billing investigation. The commonality of scope is reason alone to grant the
Preliminary Objections and dismiss the Protest.”

30. Given the pendency of Staff’s Informal Investigation, the Commission should
dismiss the Law Bureau Prosecutory Staff’s Protest, which is filed under the same delegation of
authority relied upon by Law Bureau Prosecutory Staff for initiation of the Informal
Investigation. Instead, l.aw Bureau Prosecutory Staff should be directed to continue with its
findings in the normal course of the exercise of its informal investigative powers. As Staff

specifically advised in initiating its mnvestigation: “In the event that the staff determines that

** While not strictly a party to the proceeding and therefore lacking total identity of parties, Windstream
Corporation, as corporate parent of Windstream Pennsylvania, stands in privity with Windstream Pennsylvania with
respect to their mutual corporate interests. This clearly is the basis for Staff’s proceeding against Joint Applicants
rather than continuing its investigation of Windstreamn Pennsylvania alone. Exact identity of parties is not required
where the parties are substantially similar and share substantizlly similar interests, Hillgartner v. Port Authority of
Allegheny County, 936 A.2d 131 (Commw. Ct. 2007), Similarly, while the relief requested is not strictly identical,
since the Protest seeks total rejection of the Joint Application, a matter not at issue in the Informal Investigation,
clearly the end resuit requested is the same — Windstream Corp’s complete cessation of any “no proration” policy.
This is consistent with the ALFs finding in the EarthLink Joint Application Order in which while they differed
slightly, both essentially sought recompense for services rendered. EarthLink Joint Application 1D at 10-11,
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violations or potential violations have occurred and that formal action is warranted, staff may
initiate a docketed on-the-record proceeding to resolve the issues.”* This is the proper course for
the continued prosecution of the Staff's concerns, as prescribed by the Commission’s
regulations,”” not Law Bureau Prosecutory Staff’s improvident filing of a protest to a
conveniently pending General Rule Transaction.

31, Consistent with the information Windstream Pennsylvania previously provided to
Staff, Joint Applicants state for purposes of the record in this proceeding that should this
transaction close, the PA Certificated Entities, as newly acquired subsidiaries of Windstream
Corp., will not implement the same “no proration” policy as Windstream Pennsylvania etther
unti] the later of the completion of the billing and integration processes or resolution of the
separate investigation of Windstream Pennsylvania’s billing policy.”® This commitment is not
only consistent with the actions of other newly acquired Windstream Corp. subsidiaries in recent
transactions in the Commonwealth but also makes moot any allegation by Staff that Windstream

Pennsylvania’s billing policy has any bearing whatsoever on the instant transaction.>

% See Exhibit 2 hereto (emphasis added),

752 Pa. Code § 3.113(b)(2) (“When the Commission staff determines that a violation or potential violation of the
act has occurred and when formal action is deemed to be warranted, the Commission staft will initiate 2 docketed
on-the-record proceeding to resolve the issues.™)

** Thus, Joint Applicants submit, the commitment not to implement the “no proration” policy as stated above should
be gufficient to remove the issue from this proceeding by satisfactorily addressing Staff’s concern much as Embarg’s
conunitment to maintain substantially the service levels they curently provided for wholesale operations satisfied
many of the individual demands sought through Ilitigation of the FEmbarg/CenturyTel Merger. See
Embarg/CenturyTel Merger Order at 22, 51, 52, 56-59,

* This commitment is not intended to reflect any attempt by Windstream Corp. to take action on behalf of the
PAETEC operations prior to the transaction closing and is expressly conditioned on the transaction being
consummated.
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HI. CONCLUSION

32,  Dismissal of Staff's Protest is necessary given the fact that the parties to the
transaction have reiterated that, consistent with past practices, the billing policy in question
would not be implemented by the newly acquired subsidiaries until at least such time as the
outstanding investigation of Windstream Pennsylvania’s policy has been resolved. Further,
dismissal is appropriate because its identified interest in the General Rule Transaction is too
remote to the subject matter and scope of review applicable to the transaction to be relevant or to
confer the “direct and immediate interest” necessary to support standing in the General Rule
Transaction. Moreover, Law Bureau Prosecutory Staff has already initiated a proceeding directly
to address the issue about which it complains in the Protest. Staff should be directed to continue
its prosecutorial function as initiated in that proceeding.

33.  In order that Staff’s Protest not be allowed to thwart Joint Applicants’ General
Rule Transaction, however, or otherwise force them to capitulate to whatever demands Law
Bureau Prosecutory Staff may make as a result of its Informal Investigation (demands not yet
conveyed directly to Windstream Pennsylvania), Joint Applicants implore your Honorable
Commissioners to rule directly and expeditiously on these Preliminary Objections and to
certainly do so before any automatic reclassification of the pending General Rule Transaction
and anticipated assignment to the Office of Administrative Law Judge is effectuated.

34, To expedite this ruling, Joint Applicants respectfully but urgently request the
Commission not o assign the Preliminary Objections to the Office of Administrative Law Judge
for initial review and action per 52 Pa. Code § 5.101(g). In the alternative, Joint Applicants
request the Commission to consider this document a petition for appeal from the action of Staff

to proceed with a Protest in lieu of initiating a docketed on-the-record proceeding to continue its
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Informal Investigation as provided in the Commission’s regulations, and to reverse that Staff

decision by dismissing the Protest.*

WHEREFORE, for the reasons stated above, Joint Applicants respectfully request that the
Commission grant these Preliminary Objections and dismiss the Law Bureau Protest as legally
insufficient and/or properly the subject of a prior pending proceeding, or in the altemative
consider the relief requested a petition for appeal of Staff action warranting dismissal of the
Protest, and provide such further relief as the Commission may deem appropriate.

Respectfully submitted,

et

Novmih J. Kennard, 1D N¢..28921

Regina L. Matz, ID No. 42498

THOMAS, LONG, NIESEN & KENNARD
212 Locust Street, Suite 500

P.O. Box 9500

Harrisburg, PA 17108-9500

717-255-7600 (Tel.)
nkennard@thomaslonglaw.com
rmatz@thomaslonglaw.com

Counsel for Windstream Corporation

Jean L. Kiddoo (DCB# 335125)
Brett P. Ferenchak (VSB# 41434)
Bingham McCutchen, LLP

2020 K Street, N.'W,

Washington, DC 26006
202-373-6000 (Tel)
jean.kiddoo@bingham.com

brett. ferenchak @bingham.com

Counsel for PAETEC Parent and PA Certificated
Entities

Dated: September 26, 2011

*'52 Pa. Code § 5.44(c) (“Petitions for appeal from the actions of the staff will be addressed by the Commission at
public meeting.”)
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windstream
eommunications
jeanne Shearer
Vice President, Stare Government Affairs
Windstream Communications
4139 Gregeon Pike
Ephrata, Pennsylvania 17522-9550
{0} = 717-738-8169
{m} - 717-201-3537

Jeanne.Shearer@windsiream . .com

Ianuary 13, 2011

Joan Smith

Pennsylvania Public Utlity Commission
Commonwealth Keystone Building

PO, Box 3265

Harrisburg, PA 17105-32565

Rer BCS Case Number: 2507489, Jodi Wilson
Diear Ms Smith:

Windstrearn  Pennsylvania, LLC (“Windstream™ or “Company™) is in receipt of the
Neotification of Informally Verified Infraction served by the Bureau of Consumer Services (“BCS™)
on December 17, 2016 in the above-referenced case. Windstream denies an infraction of the cited
regulations. Accordingly, Windstream provides this letter to serve as tis written request for a review
of each mformal infraction, and encloses as supporiing documentation, & copy of the complainant’s
January 2009 invoice, which clearly provides the amount due for basic service, nonbasic service, and
taxes and applicable surcharges during the curremt billing period, and the total amount due, as
required by §64.14{a){4) and §64.14(a)(9) of the Pennsyivania Code.

The BCS appears to correlate the regulations at  §64.14(a)4} and §64.14{a)9) with 2
requiremnent to prorate as the notice identifies “failure to prorate” as the reason for the recorded
infractions. Windstream finds no correlation between ifs obligations under §64.14{a¥4} and
§64.14(2)(9), and proration, and in fact, Windstream’s policy is consistent with its {ariff which
provides a schedule of “monthly” rates, as required by the citations set forth by the BCS.

The billing documentation Windstream provides to support its compliance contains
information which is customer proprietary network information; Windstream: has marked this
information as “CONFIDENTIAL” and the BCS should treat this information accordingly and not
make it subject to public review. If you have anv questions please contact me at 717-738-8169.

Sincerely,
L ldann, At
o

Jeanne Shearer

Enclosure
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atrotisia wih oV ntersialy ong distance mclucing, tor exampie, iclerstets
it intornsiionsi comootion chetyes. This lee is tol & lax of charge reqared Dy
the gayerr rorent.

Deregulared Administration Fes: The Serepubated Adminisiralion Fen moovers
Goaie dssosiated with 1he admisisimbior ol providing many aroducts and senicas.,
sk By enainigaenes and spienginment offedings, This fee ks not s lax or chge
roguirad by e goverrment,

#ésp Kaeb-tiis portion for vauF raerd.
Send HEfUr s potter wiin your paymedt.

Change of Address Effective Date f / WEGIIRER  FDORES

Name SR T |

Atentions . . . 1 | | | 7 L
Mew Address . | . | i | . AptiSuitez | | | |

Gy o | ]

Business Phone |

| Btate

_ . .

Zip |
|

| Home Phone |

Comnents




REDACTED

Page 3 of 4
f&ail Date: JRNUARY 2B, 20068
Bdiing Numben e
Boeoun! Noember: "

SERVICE PROVIDERIS)

Yaesr nbeel ATA long disiance carries{s) are®:
WINDSTREAM COMMUNICATIONS 1-BBG-220-4844

Your iniral AT A long disiznce camvier{s) are™

WENDETREAM COMMUMGETIONSG 1-BO%- 2254844
¥ out Loosl carvier i
Windsiream BOE-34T 1981

" IF vou have mwiicky leisphoae aumaers furhes infsimation consening ong
Giusianoe tirte: AEINEERE Tof Ihese 2ddibéns | ines. #78 0N «RLOTd wilks
yous local bus.ness oifice

SUMIMARY OF FAYMENTS AND ADJUSTMERNTS
FRAYMENTS o GACR
ADIUSTIENTS W OWTR

TOTAL FAYRIENTS AND ADJUSTHENTS 44 05 CR

SURMARY OF CURRENY CHARGES
BASIE
WIRGSTREAR ¥ B8
1AL £ 8%

TOLL
HIDR TREA DO A TIONE &,

o
ey

TOTAL 5 84
HON-BASIC

WINUS TREAR AT

TUTAL 81
ENTER TAINKMENY

DEEH NETWORK SERVILES 46 .

)

]
[x)

TOTAL 45
CLNRENT CHARBES DUE 0211808 183 &

rior-opyment of e VOTAL for BASIC charges shown aivave Soai reégull in
disconnaction of tnege seyvices ant may Be subject tr cohieciion actions.

Honpeyment of Blk ather charges for services jisted gbove may rezull in the
digconnecilion ¥4 theie services andg may pe subrlett to coiiection notiong, oyt
wiif mot result in ine disconnection of bdsic logal seivice.

WIRBSTREAM
i SURBMARY OF CURRENT CHARGES

Service o PIRSNE o TR440
fall charge nquites oelt 14002558557

BaASIC SERVIGE
CPEETAIY) FEE FORESY
ADCESS CHARGE PER FUC OROER
PA RfLAY SURUHARGE
FEfIERAL tax
FEQERAL LNVERSAL BERVICE FEE

TOTAL BASH SEAVICE L4
NOM-BAGIC SERVICE

LOCAL BERVICE 4% 09

STHTE TAX ADGUSTMENT SURCHARGE 34 CR

CEREGULATED ADMBISTRATION FEE +0h
TOTAL MON-0ASIT SERYICE &1 2
* duher SNty Bmergency eteakone Act 515 e

G

TOTAL WIMDETREAM GHARBESD £ 0%

H
i
i

DETAl OF LOCAL SERVICE CHARGES

ihe fmiiowng detel demizes your curmnl oifing @s requrred
by your siste egulatery Rgeney. Tnese chargos wre reffected on vout
el monthiy bl TRsms and promtod monthly charpes pie RoT nctuded

Ciraesiiby Bervice Doscrphon Mottty Chares
BASIC SERVICE
i ACCERS CHARGE PER OO OROER [
HON-BAGIC SERVICE
1 COMNHECT UHLIATED PACKAGE 45 BE

WINDSTREAM CUSTOMER MESSAGE

{agor tomt intormEten (60 Customers Faylng ny (hedk
Sindsiream mmy conver L yowr Jayments by choek to an fieclronic Aulemsfed
Giwar inghouse (ACH) deb:dl breaseciion  The debii irmasacicon will
mgpaar an yows boesk starersnt. oiihougk yowr chack w il nel be prasesicy
ko ovour inancisl Inseitliiken or refurond o you. This AOH sedd
{eansectran will pot cnrel! your 1o ey Binostresm st C dekrt progess
and Wil only eocur emch lime & ¢esk 18 reasived.  Any ragubmisslens
e foosnsufficlent furds mEy Blso ocour elecirenice iy,
FPloase by sware thatl 433 Ghecking tramsactions will remnln sequre, snd
peymend by chaok consteibtes noceplancs of these lerm
e valus youb bupiosss and sppreciate you seieciing WindslFeEm a2 pour
Iotecommenications provider

Affer Feoryery ‘7 2608 ke FOO wiil require eif fuli-powtl detevision
broadeast stetiohs to stop brosecasting In ankfog lorpal &nd broadoest only
wodighial format A tglevlsien receiver #ith endy g gaoieg broadesst tune/
Thmn a6 & FeRUEY wii! reqEIES 4 ConvErier bok to ceceive fuli-poesr

over -theeait Drogocssis wilk en snterns, Anglogeoniy Tus shedic continue o
work 45 pefore fo Tecdive (0w gower, Olass A or [ransigicl ilevizion
starions  Anplog-only Tws atoe shoutd conbirue t0 work s bDefors wilh cab:e
and saterlites services tincilding 2iSH Nedwork; gemang consciae WHs, M)
players snd susilor products

Wnot dees fhigs meeh lo you Bs & THEH Networs cusuemer?

Greatl Howzl Mo aciion (s needed for Tus cennecigd i QISK wher you purchase
IoGris, Your OIS service wlll rot be 1mpacted by ths powearsion. sad you
wit! nel asBe lo puferast Eddilional eguipmenl for tue connected 1o DLEH
rnsiop Tvs ot conmecied (0 your DISH servics wmy ness add:iione] equlpesni
er oy have 10 be repipced. Plesse viscl wew disnnework comidl or tait
1-BBE.253-8640 Tor more infermaloon of now 1o stay connected,

Slezge wishi ww DTV gov You
nisremiion aboyl

fat mpre informal:on ghoutl tNTs Irantiiion
pEn 2Ese vis: | waw d{vD008 gov or call TCBRE.EAV-D008 for
subsialzey coupons 1oy dlgliRi-{G-an8 100 Lenveriar Doxes

Fmnk you Tor being & veludd ¥ERGstrean cutiomer  fe APpTECIBLS VOUF DUSINSBE
You currand |y sebscrbe o Sonnect Unllmiied, shich racludss s resigdentisl
phore ! ore, werbim ted iosg-gisisree, Dalter D) Cate waibing, snd olner
poputar Salling teatures Zorisen cb!ing rentrocfions spply. For complets
gatuw iy Of (eyme & cong LiONS, [HRast visil wingstieem.ocom @ pal) e
CUSTOMRP Seyviog nuamper o your brid

tinformatlon gveitabife i SPRNESh Jpnn racues?
itformecigs Cisponoble o G508NG 50 g8 s01oils
e nelp us serve wos Fasler . alesse Lring your embarp biliiag simtement
with you wher Doying ir peTEon ul ene o our pRvment Sentel Jgcaijong




windstream
communications
ieanne Shaarer
Vice President, State Government Affairs
Windstream Communications
4138 Oregeon Pike
Ephrata, Penasybeania 17522-9550
(0} —=717-735-8169
{m} - 717-2013-3537

leanne.Shearar@windstream.com
January 13, 2011

Joan Smith
Pennsylvania Public Utitity Commission
Commonwezlth Kevstone Building
P.O. Box 3265
Harnsburg, PA 17105-3265

Re: BCE Case Number: 2624192 — Richard Fenstermacher

Diear Ms Smaith:

Windstream Penmsylvania, LLC (“Windstream™ or “Company™) is in receipt of the
Notification of Informally Verified Infraction served by the Bureau of Consumer Services (“BCS™)
on December 17, 2010 in the above-referenced case. Please note the faxing/mailing date of the

notice 13 March 18, 2010, and is believed io be an error.

Windstream denies an infraction of the cited regulations. Accordingly, Windstream provides
this letter to serve as its written request for a review of each informal infraction, and encloses as

supporting documentation, a copy of the complainant’s October and November 2009 invoices, which

clearly provide the amount due for basic service, nonbasic service, and taxes and applicable

surcharges duning the current billing period as required by §64.14(a)(4) of the Penngylvania Code.

The BCS appears to correlate the regulations at §64.14(a)(4) with & requirement 1o prorate
as the notice identifies “failure to prorate” as the reason for the recorded infractions. Windstream
finds no correlation between its obligations under §64.14(a)(4) and proration, and in fact,
Windstream's policy is consistent with its tariff which provides & schedule of “monthiy™ rates, as
required by the citations set forth by the BCS.

The billing documentation Windstream provides to support iis compliance containg
information which iscustomer proprietary network information; Windsiream has marked this
information as “CONFIDENTIAL” and the BCS should treat this information accordingly and not
malke it subject to public review. If yvou have any questions please contact me at 717-738-8169.

Sincerely,
] yy
wgﬁ;{ﬂ Y ‘__«:}'{;":ﬁvéufwfﬁ

I/‘
Jeamme Shearer

)’/ﬂ
7

Enclosures



REDACTED

Page 1 of 3
fail Date: OCTOBER 43, 2008
Billing Number:
Avcount Nurvosr:
ATIN: §UPPCRT SERVIORS
1720 GALLERIR BLUT
CHARLOTTE, NG 25270
ADDRESS SERVICE REQUESTED Tkﬂﬂkﬁ@%ﬁ@?SQiﬁCﬁﬂg
Windstream
[ﬁﬁmiﬁmﬂamgailﬁfggiﬁlgﬁsagaﬁsml”|i!EahmEu”§uE ﬁSyﬁéﬁfC&Mﬁmﬁfcf@ﬁ@HS
HBWNIKCCG partner!
For local bitbng manaries \GENDSTREAM SERVICE AT-A-GLANCE
please calf
T-BO0-34T 1981 PREVIOUS BILL % 28,78
PAYMENTS/ADJISTMENTS THRU 10/08 & 28 75CR
¥ THROUGH 77 T AR TOT 00 P M E v
e srd:aojgzlo?u 1O 506 P M t_!::;nsn AMOUNT PREVIOUSLY DUE ¥ 00
e e St o s pronine CURRENT CHARGES DUE NOVEMBER 02, 2008 8 25,72
I von e poving far
nnalisplis Windsiream
I e:fa'r;r;m;s :;jzfir;m{f*
. plecse include X
rﬁagﬁmﬁmgj}'e .r?:'p_for TOTAL AMOUNT DUE % DE LT
each acconns and note vk
the aceount iumbers g moynts shown above include 1.17 of state taxes paid by the utility,

on the meme fine
of vour check.
Thenk vou.

PAYMENT OPTIONS:
« By Mail Send check and remitiance slip 1o address listed below.
« By Phone: For gutomated payments of 1o Speak fo & repragentative, call 1-B00-537.7755,
+ On-line: Visit wywwe windstresm comisuppor.
+ In person: Viskt the Windstream Communicatione store nearest vou today.
For & figt of slore locations, visit www . wWindsiteam com/support.

NI
Piegse datach here and reture with remittance
Make cnacks payabie to WINDSTREAR PERNSYLYANIA, LLS )
R 4 ¢ \ Account Number
windstream ¥ Eiling Number:
Wriled Dete GCTOBER 13, 2008
h Totst Amount bue 28,78
Due Date NOVEMBER a2, 2009

Your bank account will be drafied on 11/02/09 for $25.72

- el il ety by i
e Windstream

- P O BOX 9001808
L OUISVILLE, KY 402%0-1808

70005850000000023%66295209203000000008257249



REDACTED

Page 2 of 3
GENERAL INFORMATION : - "
Paymems that you have mate i do not 3ppesy on this il 85 a credil shoukt be dectucied romthe * 1alal Ameest
Due' before you make the payment. The remétarce slip should ahways accompany your payment. Wnen paying
i peison, please Dring your reerdtlance siip. The "Amount Dug” date on this bt refers i (he current months
ehatges and does het externd any previous Hillng dus dates or payment arfangements  An explanation of e !
various charges, rafe schedeles, and instrucBons on how fo verify the accuracy of this Bl car be shlalned at e
locat Vinostrear: redail incalion or by calling Windsiream Customer Service tobi-free af the number on the from page |
of this bill. All federsl, stale ang local lsxes are compuied in accordance Wi the appropnate (ax kaws.

EXPLANATION OF CALL
CODES

Lo Lyatanos o o Golt
B w Parson 1o Person
& = Blaton to Stetion

Long Distgnes Rate Parinos
L = Day

| - :
Bilfng o service questions of complgints should be referred to Windstream Customer Servoe.  Discrepancies | S ,_i:;:éng
shaued be reportas within 20 deys of the date of the bill & sliow necessary adiustmends 1o be made: bafore the nest | ss =Dy tkirate
b oycle [ & perion of your bill is ircomest or dispuied et smount only may be deduciad from your B = Evning Mutfirete

1 nent, Al iher charges must ke paid to avaid interruption of your sesvice. Pleage call Windstream Custorres | Kt = Night Riclirate
Service toll-free 1o feport. the armor. 1‘ 7 & intermadionai S Reis Pariod

1€ your amount due is less than $2.0¢, you may nat receive & bitling statement,

A “Late Payment Cherge” may apply o ewch custorner bill when the previous montiy's bill has not besn paid in full, leaving an unceid belance camed
forward, The cnarge is applied to (e fotal amount carried forvard and s includsd in the ameunt due on e current bill.  Service and equipment are
bifted one: mrorth in advanse, Windstream wift oot prorate charges o provice cradi for any parting periodty i you shigrge, St of formnate your Besos ofr
& date prior 1o the st day of your biling oycle. This oniy applies 1o Windetream services and may not apriy o sorvicas Provided by ofher parties. The
minimum service period i 30 days. "CR" nexd o a charge, denoles » credk,  "CR™ appears med fo the "Tolal Anmant Due”, do not pay.

eCheck authorization: 17801 Oy enferng this S-digif cous when paviag by phone, [ fsreby sothosize Windsirsansand the fiencial insution designated
by me 1o charge  the account! have specified for payment of my VWindstream services | undeestand that s fes sl ba charged o my Windstrazm
autoum for each mguest mturmned uapaid. I bwo meowesis are refumed unpeid, | will be exciuded from - fhis oolion.  1n scdiion, | underztand that
Windsirean and the fnancial instiiczion resemnve the right to termitiate s payment oplion.  This-mithorization can be cavoked hy nofitying Windsirezm

at the customer senvice number fisted on my bif prier to-4:00 P M. 87 onmy specified payment dale.

B-¢-% Bervice: Yhis tee recovers Windsiream's ocosts assoclated  wih
constngotion, meintenencs and upgrades ol B11 servives and reinted facibilies.
Thig tat alsc racovor the cogty of focal govemmant providing 911 servees in
simtes thmt have erocled & 811 swcherge, in wiich cese the amount of fhe fee iy
st in accardanca with stale bw.

Access Charge per FOU OrdenCLED Relwerh Acnoss: This  chage,  shio
kaowom ag the Fodamal Subsetiber Ling Ohetge (SLGH, oan 200 reguisad foe
that enables iocal telephonn companion © retower & porticen of the sosis of
cunnecileg cudlomers’ nomes or owinesses to e lolephone neteotk, wo bose
cusiamars may receive sruifor inikinty inkersdare cols,

Federal Tayx, A federgd omise lex puid o the Fedost Govermmend, which is
applind 1o all wirelivg ousionwmrs,

Biate Tax: A sime bo ievied on afl wireline customars. The tan nsually ppsting
oily 6 loanl monthly service chorges aad usually fakes the {orm of & sales fan.
The applicotion of this tex may vy by stets,

Coulty Tak: A county tax levied on alf wiredng Custamers. The tw gsusth
applies oftly to ooat monthly setvics cheiges and usugky 12kes the (m of &
suies tax, The eoolication of this e may vary by couniy.

Ty Tas: A city tox iovied on aff wirsiine customerz.  The fex ususlly appliss
omy 1 local monthly servive chatpes an can be 3 Sales e, ¥ Fanchise fee tex,
or both The application of thiz tax mery vary by city

Ltrastate Todl Tax / Eguatizalion Surchtige: A usago-bese] oo lovied by
wnme individual giales on iong distants palis made in fhe slaie.

Groms Recelpty TawSurcharge: This chirge recovers for o tax bnat is imposed
aitter on Winistisam or on cesioma s direcly by warious states tor the provision
of sommunications servicas I the oare of grose recainiy surcharges, thay are
not govermarent mendeted charges

e T ORI Tar T recoeds

 TAXES, SURGHARGES AND FEES

Federsl WSF Fee: The Federsl Universal Service Fand (USF) was sstablished by
lhe FOO o ensue hal tefecommunmeations services so sifoidable for custorners
waith kst imcomns and customars Bving in reml oreas whace the cond of providing
vendce ie bign, The fund alse provides discounied islecomminicatinn aenvioes in
schools, Wbreries and wurad beslieare providers,  Through this ee, Windstroam
roe:wem 1 cost of ile merdated contibaiion te e FUSF e perenltted by the
FCC.

Brite USF Fee: Some states have implemeniad n Siale Universal Servica Fund |
(SWEF) simier to ke fedmral USF.  ir thos: sistes, ickzcommunicaions |
companias must conlribute o porceniags of hilled revenus © the SUSF The
stales, in s, aliow lelecommunications companies i racover fiwin mandaierny
voniribulicn i SUSF ham i cusiomers.

Retpy Servine Surshwrge: The Smerksans with Dicsbliter 8¢l equites il
QnfBane s ofRfRg GG SHEVEDG 5O INTMIE REGHsS W o lsisoommunitatons
Falay Sorviag {TRE} nud o contiibide oo pharad funt! o stapat s sorass.
Thin surviees anatden - sn ingividinl wie dx beating of apedch imparsd 15
sommunicats with othors hrough seoness to o Telmypewriter (TTY: opdor
Toiecommunications Device (or the Deal {1800,

Local Nugver Portabitity (LNP) Fee. (NP winws  costomers o kesn then
suent iccal elephose number when phongny lephose Rurete g@owden, The
FOU taws diotermined that fhe losal lelopnnm: sompany may moover corlnin cosls
tgy providing LNF

interstate Service Fes: The inarsipte Service Fae  helns  recover  oosle
sesocidland wih proveline infersiade oo Urstance cluting, for exempie, vitersinic
and infernationed connection chamges, This fee is not 8 1ex or cherge reguired by
tha gaverament.

Dereguiatedt Admintstrafion Few: The Dareguinied Administration Fee macovers
CURIR fatec with-the adrenistatioe of providing many products and sevices,
sueh s Mapinkensnce art eredainmen offerdngs, This few ol @ lax o charge
ragquirad by the gmmmriant.

deendo

New Address | |

city ]
|

Business Phone

i

State

' Home Phone |

:zﬁz - o BT TE PaTion Wi yer payment.
Change of Address Effective Date ! ! WEGQILOE  FA5BAR igmﬂmmﬂ
Name | . | | 1 1 i D o T
Attention | | P o

| hApt/Suite#

Zip | ||

Comments




REDACTED

Page 3 of 3
Mhaif Date: CCTORER 18, 2006
Bilfing Murnben
Atcount Ruambe:

SERVICE PROVIDERIS)

Yaour Loeat carrier i

Windglredrn {BBGE-34T 1881
*H you nave uiliphy islephons sumbas uther . atomation concerning leng
SEmfRGe Catiier BERNMeTs e o sddibans! ek Bre on recatd with
yolur docE bus:ness office

SUMMARY OF PAYNENTS AND ADJUSTMENTS
PRYMENTE .78 CR

TOTAL RAYMIENTS AND ADJUSTHREMTS L.150R

SUMBMARY OF CURRERT CHARGES BY SERVICE PROVIDER
WINDSTRE AR 2872

CURRERT CHERGES DUE 4102008 2873

REGIELATORY PRESENTATION OF CURRENT CHARGES
The foliaverng SURMAaN Dresenks yaur Gument Charges iy sonvce kype
4 qafinsd Y VOUT ST MegRiEoy ZpENcy . Tatels for apch servicy
fype Inciute appiicabie surcharges, fees and tes,
BASIC LOTAL SERVICE

TOTAL

o 72

26,72

for-payment of the TOTAL far BASI0 charpes shown abroye cotld rasult in
dizconfeclion of those serviees and may be subject to coliection actions.

Honpayment of 2 ather charges for seevices [istad above sy result is the
discannaction of these servicrs and niay be sublect 1o eoligetion actione, bt
wilh not resutt i the discobnediion of basle ioca! service,

This Bl nclides chiarges for:
T O-E40.-TA0E

WINDSTREAM DETAIL OF CURRERT CHARGES

Sennce, hioen $0MA0S to 11000
Talt gharge inquimes et 1-B00-547-190¢

SERVIGES
1 AUTOMATED DRAFT FAYMENT
1 BT TELEMARRKETING kLt
1 RESIDENTIAL LiNE 150G

TOTAL SSRVICES w0
BURT HERGES AND OTHER FEES

ACUESE CHAREE PER FOC ORDER 835

'PAETAL ) SEE SCHUYLIOLL 128

FEDERAL JMVERSAL BEHVIDE FEE e

P& RELAY SURTHARGE o

BA STATE TAX AGL SUIRCHARGE a7

TOTAL SURGHARGES ANE OTHER FESS 5,69
- Putiy Salens Fmergoney Tewpnonn Ak {811) Foo
TAXER

FEDERAL | AX 74

TOTAL TAKES RE

TG A WINDSYRESR CHARGES 28,71

WIRDSTREAM CUSTOMER MESSAGE

inpariant inforaECion lar Costomoer s Paying by Chack
findsirens mey comver! youl PEYBEALL By Check 1o an slectrdf.l MAliomsted
Clear inghowse AR gebii premsaction. The debil trapsaciiop wiit!
Zilhough yaur chedk wil] nei bo prasested
This RO debit
b pracess

BpnBAS On yOUr hanE siatenmni,
16 your firahoie! irstitlion of selurmd fo you
rransgotion wi |l oot earoli you an any Kindsiresn aulomairc gedi
end Wit onty oeour etk LHMe Boohedk (5 fsceaved AN ToSubmiss ons
cus 10 Insulticieat lungs Moy Bise OCOUT eiBcironicatiy

VHNOSTREAM CUSTOMER MESSAGE

Fiogss e aunrw thet et chesking 1ransacfipas w11} rems(n teculs, and
payrrenl by cheek consb:iutes accEptance of IBCSE 1RMWG |

Pee 2 lUB YOUF DUT MRS GNG ADRFECIDIE YOU EBIEGTHING Rindstream a9 your
te ltonmmuh omEJonY mrows el
To hedp up serve you fausier  wleuse briag your esatire Bilioong sleleroni
#ith you when geyind i p4rson F1 pne of oul paymani senter idceilong




REDACTED

Page § of 3
fadl Dake: RNOVERMBER 1&, 2008
Hilling Numger:
Aoocount Mustiber:
ATTN SUPPORT SERVICES
1725 GALL ERIA BLVE
CHARLOTTE, NG 28270
ADDRESS SERVICE REQUESTED Tha;g& }]@afar&)g{gc‘i’zg
Windstream
sef T B rsg b gsboni s 8 pogel ey b T fsp by as pour conumunications
LAl M A TS I L U R D R L L Tl
HERNKCCS partner!
7
Farfocatilimgnaquines \WINDSTREAM SERVICE AT-A-GLANCE
please calt
4-EQO-34T 1884 PREVIOUS BILL % 25 .72
PAYMENTS/ADIUSTMENTS THRU 11410 § 26.72CR
KIORDRY THROUGH FRIDAY T:00 AM TO T 00 P M. &5 [
SATURDAY 530 AM TO'S 00 P M. (:—;};n v ARMOUNT PREVIOUSLY DUE % Nsls)
o s 3y o CURRENT CHARGES DUE DECEMBER 01, 2009 3 6.74
H veivte arvipawnng for
sndiiphe Windsirean:
[r e TS L P T
check, please includ, )
the rem'f?{wrce xfzp‘l,f?).f TOTAL AMOUNT DUE & .74

sach accoiwat and note
e aoconms wunbers
on the memo ling

of vonr check.

Thank vou.

BAYMENT OPTIONS:
« By Mail: Send check and remifiance sip o addreas listed below.
~ By Phone; For automatec payments of to speak to 5 representative, call 1-800-537-7785,
e Cim-Hise Vigit wew nindstream corsLprort.
- In parson; Vst the Windsmearn Commurscaiions store neareat you today.
For e list of siore iocations, vist wwaw windsirean comysuppornt.

Please detach here and return with remittance
‘Mabke chechs sayatie o0 WINDSTREART PENMBYLVANA, LLC )

Aceount Murmies

W Bﬁdiﬁtf‘eam. Biliing Nusnber; !
#insied Date NOVEMEBER 12, 2008
Toint Amount Due 6,74
T Due Date DECEMBER 01, 2008

Your bank account will be drafted on 12/01/09 for §6.74

E§sEﬁgtagmwilhsgﬂﬁnﬁguﬁ!hxigﬁéhmﬁwghl§!!§§§nﬂ§x§a

Windsiream
P O BOX 90018086
LOUISVILLE, KY 4028¢-1906

FO00REECOOO000023ELEDMETC%L1 000000000745,



REDACTED

' GENERAL INFORMATION

Due™ befare yol malte the paymend  The remilance

Faympnts DAL Y0U Rpee ek Wit 3o nov appast on s Il as s oredit snoid tededkacted tom e “Total Amoun

w0 paigon | pleass Drisg your tersillanve sip Toe “Amouny Due™ dale on e bil
charges and does not extend Ay previous: bifling due dates or paymert Wranpefrights
uintiolss charges rate soheduies. 2 msuctions on how o verily fhe acouracy of 118 BF osn be oblained at & |
focat Windsirearn reall losation or by caliing Windsiream Customs: Servios i-Iree & ine number on e Toni pege
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T e IN REPLY PLEASE

Tl COMMONWEALTH OF PENNSYLVANIA RePER 76 0 P
PW@ PENNSYLVANIA PUBLIC UTILITY COMMISSION Sk 2207108
B P.0. BOX 3265, HARRISBURG, PA 17105-3285 P
May 3, 2011

Jeanne Shearer

Vice President- State Government Affairs
Windstream Corporation

PO Box 458

Ephrata, PA 17522

Re: Informal Investigation of Windstream Corporations’ Billing Practices
Dear Ms. Shearer:

The purpose of this letter is to provide notice that the Law Bureau Prosecutory
Staff (Prosecutory Staff) is initiating an informal investigation of Windstream
Corporations’ (Windstream or the Company) certificated public utility companies, '
consistent the Public Utility Code and refated regulations. 66 Pa. C.S. §§ 331(a) and 506;
52 Pa. Code § 3.113. This investigation will focus on Windstream’s billing practice that
does not pro-rate charges for fractional periods and bills customers for an entire cycle
when those customers discontinue or change service mid-cycle and whether this practice
violates Public Utility Commission regulations, federal regulations, the Public Utility
Code, and the Company’s own tariff,

The Law Bureau of the Pennsylvania Public Utility Commission, acting under
delegated authority, has initiated an investigation pursuant to Delegation of Prosecutory
Authority to the Bureaus with Enforcement Responsibilities, Docket No. M-00940594
(Order entered on September 2, 1994), Pursuant to 52 Pa. Code § 3.113(a), the Law
Bureau is authorized to conduct prosecutory investigations regarding the condition and
management of a public utility or other corporation subject to Commission jurisdiction.
The purpose of such investigations is to gather data or substantiate aliegations of
potential violations of the Public Utility Code. If Commission staff determines that no
violation or potential violation has occurred, the investigation will be terminated by letter.
52 Pa. Code § 3.113(¢c)(1). Inthe event that the staff determines that violations or
potential violations have occurred and that formal action is warranted, staff may initiate a
docketed on-the-record proceeding to resolve the i1ssues. 52 Pa. Code § 3.113(c)2).

' Windstream Buffalo Valley, Inc - ILEC, Windstream Communications, Inc - CAP, IXC, ILEC, CLEC,
Windstream Conestoga, Inc - ILEC, Windstream D&E, Inc - [LEC, IXC, CLEC, Windstream Pennsylvania,
LLC ~ILEC.



During the conduct of this investigation, the Law Bureau will be making
information and document requests directed to your attention and may conduct interviews
or depositions. Please designate an individual to whom data and document requests and
deposition notices should be sent and furnish his or her name, title, address, telephone
number, fax number and email address. At this time, please respond to Data Request |
and provide the following information and documents to my attention within 14 days of
your receipt of this letter:

1.

Identify the date Windstream implemented 1ts billing practice that the
Company will not pro-rate charges or provide credit for any fractional
periods regardless of whether there is a change, addition or termination in
service on a date prior to the last day of the billing cycle;

Identify the tariff provision that authorizes the Company to implement this
practice of billing customers for an entire cycle regardiess of when the
customer changes or discontinues service;

Describe Windstream’s billing practice before its decision to no longer
pro-rate bills, and provide the tariff authority for the previous billing
practice;

Since the implementation of Windstream’s decision to no longer pro-rate
charges, identify the number of customers who discontinued or changed
service mid-billing cycle and did not receive a pro-rated bill;

Identify the amount of revenue derived from customers who discontinued
or changed service and were not credited for the partial periods;

Provide records of all training and procedures used by Windstream’s
customer service representatives to implement its current billing practice
that does not provide for pro-rated bills;

Provide all documents including electronic mail that evidenced the
Company’s decision to implement its billing practice that does not provide
for pro-rated bills;

Provide records of ali billing disputes filed by Pennsylvania customers
against the Company since the implementation of its current billing practice
that does not provide for pro-rated bills;

Identify any formal action taken against Windstream and affiliates in a
court of law, the Pennsylvania Public Utility Comuinission or any other state

[



commission, and by any state attorney general, that involves Windstream’s
billing practices;

10.  Identify the management employees responsible for Windstream’s decision
to forego pro-rated billing;

11.  Provide an organizational chart that includes the names of Windstream
management emplovees.

If the response to any request for information or documents should make reference
in whole, in part, or as otherwise required to documents which contain the information,
please identify each such document. Also, please indicate the extent to which the data,
mformation, or records supplied or relied upon in formulating the answers are contained
in any computerized form and attach hereto a true copy or copies thereof.

The term “document” or “documents” means any record of any kind, and includes,
but is not limited to, writings, drawings, graphs, charts, photographs, computer records
and other compilations of data from which information can be obtained, translated, if
necessary, by the answering party through detection devices into reasonable usable form.

The term “communication” means ary manner or form of information or message
transmission, however produced or reproduced, whether by “document” as defined
herein, orally or otherwise. If such communication was oral or at a meeting, identify the
person speaking, the person spoken 10 and other persons who were present during the
communication or meeting, state the date and place of the communication or meeting and
describe the substance of said communication. If such communication was contained 1n a
document, identify the document.

The term “identifv” means state the full name, last known residence and business
addressies) and the telephone numbers, length of service with the last known empioyer,
present title and job description as well as prior titles and job descriptions.

Regardliess of any document retention policy, vou are directed io retain under
your control and not destroy all physical or electronic drafis or final documents,
information and data, including, but not limited to corporate records, memoranda,
accounts, employee or policy documents, training documents, advertising, contracts,
contract proposals, mail and electronic mail, web pages, internet information, compuiter
programs, databases and any other information in physical or electronic form which may
pertain to this matter.

Inquiries regarding this investigation should be addressed to the undersigned as
follows:

e



Terrence J. Buda, Assistant Counsel
Pennsylvania Public Utility Commission
P.0O. Box 3265

Harrisburg, PA. 17105-3265

(Telephone) (717) 783-3459
(Fax) (717) 783-3458
Email TBuda@state.pa.us

Your anticipated cooperation with this matter is greatly appreciated. I am
assuming that you will be the contact person with respect to this informal investigation,
However, if that assumption is incorrect, or if you have any questions, please contact me
at (717) 783-3459.

Sincerely,

Terrence J. Buda
Law Bureau Prosecutory Staff

ce: Karen O. Moury, Director of Operations
Kathryn G. Sophy, Deputy Chief Counsel
Alexis Bechtel, Director Bureau of Consumer Services
Sheila Brown, Policy Analyst Manager, Bureau of Consumer Services
Joan Smith, Compliance Specialist, Burcau of Consumer Services
Robert Wilson, Director of Bureau of Fixed Utility Services
Janet Tuzinski, Manager Telecommunications, Bureau of Fixed Utility Services
Melissa Derr, Fixed Utility Financial Analyst, Bureau of Fixed Utility Services
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WINDSTREAM'S RESPONSES TO THIRD SET OF DATA REQUESTS

1. Please provide all the Company’s records of complaints and disputes maintained
for 4 years pursuant to §64.162 and § 64.192 (3). In the response to Data Request |,
Question No. 3, the Company discussed the reasons for implementing the full month/no
proration {"no proration”) billing policy or practice stating that proration caused customer
confusion resulting in complaints that the customer did not fully understand their biill or
that the bills were for amounts they did not expect (I assume meaning they were smaller
than expected). We are particularly interested in records of customers who registered
complaints that they did not expect the amount of their bill to be that smali.

Answer: This question requests records of complaints and disputes for
the previous four years. Prior to the implementation of the full month billing
policy in January 2009 Windstream customer service representatives frequently
addressed questions from customers inquiring about the amount of their first
month bill. Customers questioned their first bill being larger (not smaller) than
expected due to the billing of prorated charges for the first fractional month
added to the first full month charge that the customer expected to receive. These
customers’ inquiries did not rise to the level of dispute set forth in Section 64.2 of
the Pennsylvania Code since they were not grievances that remained unresolved.
Instead, customer service representatives resolved the confusion by explaining
the pro rata share (fractional first month) of the bill. Since the implementation of
the full month billing policy in January 2008, there have been no customer calls
concerning confusion over proration because Windstream stopped prorating
fractional months. However, since that time there have been a minimal number of
compiaints concerning full month billing, all of which were provided in response
to Question 8 of the First Data Request. In general, billing questions from
Windstream customers decreased by approximately 25% between the months
immediately prior to the impiementation of Windstream’s policy and the foliowing
months. '

2. Does the Company prorate monthly service charges for Dish Network Services,
Windstream Cable Services, and/or Usage Sensitive Features? If so, why are these

T i

services not impacted by the Company’s “no proration” billing policy?

Answer: Monthly charges for Dish Network Services and cablie services are
prorated because these services are offered by an unaffiliated entity in the case
of Dish and by affiliates using a separate billing system in the case of the cable
services. Windstream notes that it continues {c receive customer inquiries on
fractional charges by Dish. Finally, usage sensitive, or “per use” features as
designated by their name are bilied per incident of use; thus, any policy of
proration or no proration is irrelevant given the nature of these types of services.



3. Attachment | states that proration ( | assume meaning fractional billing not the full
monthly price) will still be incurred in the former D&E areas - is this still the billing
practice or does the "no proration” policy now apply? Again, if so why is there stili a
distinction in the application of this policy?

Answer: Windstream implemented its full month billing policy in January
2008, almost one year before its parent company closed on the acquisition of the
D&E entities. Staff subsequently began its inquiries into Windstream’s policy, and
Windstream therefore delayed full implementation of the policy in the D&E
properties during the pendency of Staff's inquiries.

4, In response to Data Request |, Question No. 2, the Company identifies General
Service Tariff: 52.3.1 as authority for implementing the “no proration” billing practice.
When did Windstream add this sentence/language to its tariff? Does the language

¥ “

predate Windstream’s “no proration” billing policy?

Answer: 52.3.1 was in the tariff when Windstream was renamed in
2006.

5. When and how did the Company inform the Commission that it was interpreting
$2.3.1 to change its tariff from a proration policy to a full month billing policy?

Answer: Windstream did not change $2.3.1, and therefore, notice to the
Commission as contemplated by the question was not required. Windstream
provided advance notice of the policy change to its customers.

8. in response to Data Request |, Question No. 3, the tariff authority for proration is
identified as General Service Tariff: 82.3.3, prior to the section’s revision in November
2008, The revision effective November 14, 2008 only deletes the word “discontinued”.
Therefore, S52.3.3 is still titled "Charges for Fractional Months” and still describes
fractional billing for service that is “established or changed”. |s keeping this language in
the tariff an oversight on the part of the Company, does Windstream still prorate for
some service, or did Windstream seek fo shield its policy from staff thus avoiding any
review of the billing changes implemented by the Company? Please explain.

Answer: Windstream notes that, {o the extent this question implies
otherwise, its actions in providing the amendment to the Commission and
advance notice to ifs customers of the policy have been appropriate and
forthright. There was not an oversight when filing the tariff amendment and
Windstream does not still prorate monthiy telephone services. Under
Windstream’s full month billing policy, when a customer establishes or changes
service, the customer is not charged for the portion of time service is received
prior to the beginning of the next billing cycle. Therefore, because the customer
benefits from this policy, Windstream did not update this part of the tariff. In
hindsight however, Windstream notes that amending the tariff by removing $2.3.3
would be more in keeping with its full month hilling policy.



7. Wili Windstream’s billing policy (i.e., lack of fractional billing) impact acquired
consumers if the Joint Application for Approval of an Indirect Transfer of Control of
Intellifiber Networks Inc, Cavalier Telephone Mid-Atlantic, LLC, Talk America Inc, US
LEC of Pennsylvania, LLC, PAETEC Communications Inc, LDMI Telecommunications
nc, and MclLeod USA Telecommunications Services, LLC, to Windstream Corporation
(Docket No. A-2011-2258715, et al) is approved.

Answer: Although Windstream is not a party to that proceeding, it notes
that the referenced application states that the transaction is expected to be
scamless to customers and does not involve a transfer of operating authority,
assets, or customers. Further, the entities that are pariies to that proceeding
stated that they will continue to offer the same services, rates, terms, and
conditions pursuant to their existing authorizations and that any future changes
would be undertaken pursuant to applicable regulatory processes. The
Transaction has not closed, and neither Windstream nor its affiliates are
authorized to speak on behalf of the PAETEC entities. However, Windstream
states its belief that integration decisions such as billing policies are not
currently known and will not be until after close of the transaction. However, in
keeping with the statements in the referenced application, any changes in such
policies will be implemenied in compliance with applicable regulatory
requirements, to the extent there are any.

8. Finally, please identify the employee or officer of the Company that responds to
these questions and responded to Data Request |, Question Nos. 2 and 3, and Data
Reqguest i, Question Nos. 6, 7, and 87

Answer: Stephen Weeks, Director — Wholesale Services, except that
the response to Question No. 7 was provided by Windstream's Regulatory Legal
department.
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Shearer, Jeanne

Frorm: Buda, Terrence <TBUDA@pa.gov>

Sent: Monday, September 19, 2011 3:46 PM

To: Shearer, Jeanne

Subject: RE: Windstream Informal investigation - Data Request Il

Jeanne, thanks again for the Company’s cooperation. | consider the discovery phase of the investigation completed and
| will be drafting a letter summarizing the results of the investigation and our findings. For your information, we have
also filed a Protest to the Joint Application for approval of an indirect transfer of control at A-2011-2258734 et. al. |
think when you review the Protest it will give you a good idea of our perspective of this investigation and the Company’s
actions, and the findings we have reached. If you have any guestions, do not hesitate to contact me, Terry

Terrence J. Buda, Assistant Counsel
Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

{Telephone) 717-783-3459
{Fax) 717-783-3458
Email thuda@state.pa.us

From: Shearer, Jeanne [mailto:Jeanne. Shearer@windstream.com]
Sent: Friday, September 09, 2011 4:55 PM

To: Buda, Terrence

Subject: RE: Windstream Informal Investigation - Data Request I

5-9-11

Terry,

Please find attached, Windstream's responses to Data Request [
Have a great weekend.

leanne

From: Buda, Terrence [mailto, TBUDA@pa.gov]

Sent: Tuesday, August 30, 2011 10:15 AM

To; Shearer, Jeanne

Ce: Sophy, Kathryn G; Tuzinski, Janet; Brown, Sheila; Derr, Melissa; Smith, Joan
Subject: Windstream Informal Investigation - Data Request 111

Jeanne, | have a few more questions in addition to the questions | emailed on the 22™ and 24" of August, 2011, |
will list all the questions below and designate this Data Reguest [i].



1. Please provide all the Company's records of complaints and disputes maintained for 4 years pursuant fo
§64.182 and § 64.192 (3). In the response to Data Request |, Question No. 3, the Company discussed
the reasons for impiementing the full month/ne proration (“no proration”} Biliing policy or practice stating
that proration caused customer confusion resulting in complaints that the customer did not fully
understand their bill or that the bills were for amounts they did not expect (I assume meaning they were
smaller than expectad). We are particularly interested in records of customers who regisiered complaints
that they did not expect the amount of their bill to be that small.

2. Does the Company prorate monthly service charges for Dish Network Services, Windsiream Cable
Services, andfor Usage Sensitive Features? If so, why are these services not impacied by the
Company's “no proration” billing policy?

3. Attachment ! states that proration { { assume meaning fractional billing not the fult monthly price) will stil
ba incurred in the former D&E areas ~ is this still the billing practice or does the "no proration” policy now
apply? Again, if 86 why is there still a distinction in the appilication of this policy?

4. Inresponse to Dala Request |, Question No. 2, the Company identifies General Service Tariff: 52.3.1 as
authority for implementing the “no proration” billing practice. When did Windsiream add this
sentence/language to its tariff? Does the language predate Windstream's “no proration” biliing policy?

5. When and how did the Company inform the Commission that it was interpreting 82.3.1 to change its tariff
from & proration policy to a full month biiling policy?

6. Inresponse to Data Request |, Question No. 3, the tariff authority for proration is identified as General
Service Tariff: $2.3.3, prior to the section’s revision in November 2008. The revision effective November
14, 2008 only deietes the word “discontinued”. Therefore, 52.3.3 is still titied "Charges for Fractional
Months" and still describes fractional billing for service that is “established or changed”. s keeping this
language in the tariff an oversight on the part of the Company, does Windstream still prorate for scme
service, or did Windstream seek io shield its policy from staff thus aveiding any review of the billing
changes implemented by the Company? Please explain,

7. Wil Windstream's billing policy {i.e., lack of fractional billing} impact acquired consumers if the Joint
Application for Approval of an indirect Transfer of Control of Intelfifiber Networks Inc, Cavaiier Telaphone
Mid-Atlantic, LLC, Taik America Inc, US LEC of Pennsylvania, LLC, PAETEC Communications ing, LDM|
Telecommunications Inc, and McLeod USA Telecommunications Services, LLC, to Windstream
Corporation (Docket No. A-2011-2258715, et.al.) Is approved.

8. Finally, pieass identify the employee or officer of the Company that responds to these questions and
responded to Data Request |, Question Nos. 2 and 3, and Data Request i, Question Nos. 6, 7, and 87

Thank you again for the Company's cooperation. Hopefully, you can get me responses fo these questions as
soon as possibie. Terry.



Terrence J. Buda, Assistant Counsel
Pennaylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

{Telephana} 717-783-3459
(Fax) 717-783-3458

Email thuda@state.pa.us

The information contained in this message, including attachments, may contain privileged or confidential
information that is intended to be delivered only to the person identified above. If you are not the intended
recipient, or the person responsible for delivering this message to the intended recipient, Windstream requests
that you immediately notify the sender and asks that you do not read the message or its attachments, and that
you delete them without copying or sending them to anyone else.



VERIFICATION

1, Michael D. Rhoda, Senior Vice President ~ Government Affairs of Windstream

Corporation, hereby state that the facts sbove set forth are true and correct {or are wue and
correct (o the best of my knowledge, information and belief) and that | expect to be able to prove

the sume at & hearing held in this matter. T understand that the statements hersin are made subject

to the penalties of 18 PaC.5. § 4904 (reluting to unsworn falsification to authorities).

ik 1 VL

Signature

.
Dete: 2 Sy, g 2O




VERIFICATION

1, William Haas, am Vice President of Public Policy and Regulatory of PAETEC
Communications, Inc., a subsidiary of the PAETEC Parent and affiliate of the PA Certificated
Entities. I am authorized to represent the PAETEC Parent and PA Certificated Entities to make
this verification on their behalf and hereby state that the facts above set forth are true and correct
{or are true and correct to the best of my knowledge, information and belief} and that T expect to
be able to prove the same at a hearing held in this matter. 1 undersiand that the statements herein
are made subject to the penalties of 18 Pa.C.S. § 4904 (rclating to unsworn falsification to

authorities).

Al o o

Signature

Date: Q”QC,,'//




CERTIFICATE OF SERVICE

I hereby certify that on this 26™ day of September, 2011, I did serve a true and correct

copy of the foregoing upon the persons below as follows:

Via Electronic and 1% Class Mail

Jean L. Kiddoo

Brett P. Ferenchak

BingHAM McCUTCHEN LLP
2020 K Street, N.W,
Washington, DC 20006
jcanJaddoot@binecham. com
breit. ferenchak@bingham.com

Via Flectronic Mail and Hand Delivery

Terrence J. Buda, Assistant Counsel
Law Bureau

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, 3 West

Harrisburg, PA 17105-3265
tbudatspa.gov

T
e
J xfi’;’)#’ [/ }/’H{.f«i/{j

Regina L. Matz {)



