BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Haleema B. Alkhatib					:
							:
	v.						:		C-2011-2242125
							:
PECO Energy Company				:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


HISTORY OF THE PROCEEDING


On May 11, 2011, Haleema Alkhatib (“Complainant”) filed a complaint against PECO Energy Company (“Respondent” or “PECO”) with the Pennsylvania Public Utility Commission (“Commission”) at Docket No. C-2011-2242125.  Complainant checked the box on the Formal Complaint Form beside the sentence, “I received a notice that my utility service is being terminated.”  Under the complaint form subsection, “State the facts of your complaint,” the following language appears:

On 2/15/11, PECO sent me a termination notice for a bill that I accepted for the assessed value and returned for settlement discharge & closure, via my exemption, with the enclosed documents on the following dates; [sic] 6/4/10, 7/27/10, 11/20/10, 2/28/11, 3/24/11, and 4/27/11.  My acceptance to offset the account via my exemption was in accord-and-satisfaction with Public Law/Public Policy and principles of interpretations for settlement of all agreements in commercial/consumer-transaction-law [sic] and regulation.  I’ve tendered my credit to settle the bill in the accordance thereof.  The transaction was reported to the United States Treasury/Internal Revenue Service via an original issue discount (1099-OID, copy A), voucher (1040-V), and the bill as evidence.  My credit was timely issued to zero-out the account, but they didn’t adjust the account and demanded payment with interest.  They’re withholding credit, or taxing me a second time, and in breach of fiduciary duty.

Under the complaint form subsection, “Relief,” Complainant requested as follows:

Settle current account and apply credit to future bills.  This is theft of public funds, and a violation of the bankruptcy/reorganization of the United States.  I have discharged debts and settled accounts via my exemption with Public & Private Corporations, Institutions & Agencies in this manner and received confirmation back therefrom.

On June 8, 2011, PECO filed an Answer and New Matter with a Notice to Plead attached thereto.  On that same date, PECO also filed Preliminary Objections with a Notice to Plead attached thereto.  On June 17, 2011, Complainant filed a Response to Notice to Plead (“Response”).  The Response provides, in pertinent part, as follows:

The United States government and it’s people have been in bankruptcy since the year 1933.  My remedy in commerce is the bankruptcy.  As the Secured Party/Beneficiary of the Treasury Trust Account via my exemption number on the account, I have given PECO Energy my Letter Rogatory to submit their presentment/bill, 1040-V (voucher), 1099-ID to credit and zero out the accounting.  I requested confirmation to be sent to me.  

In a letter PECO Energy Company sent to me dated May 24, 2011, PECO Energy stated they only accept cash (it has no monetary value), certified checks, money orders and valid bank checks payment of utility service provided.  PECO Energy will not apply as credit to your account any non-negotiable documents, sight drafts, Acceptance for Value, UCC Certified Tender of payments, or other UCC documents.  

The above form of payments that PECO Energy states they will ony [sic] accept as payment are all negotiable instruments.

The Constitution of the United States declared only gold or silver coins as lawful money.

That lawful money was taken in 1933.    

A Motion Judge Assignment Notice was mailed to Complainant and Respondent (“the Parties”) on June 22, 2011.    

Respondent’s Preliminary Objections are procedurally ready to be ruled upon.  For the reasons set forth below, Respondent’s Preliminary Objections will be sustained.  The complaint is dismissed in the numbered ordering paragraphs below.    

DISCUSSION

Before the Commission is a Formal Complaint, PECO’s Answer and New Matter, PECO’s Preliminary Objections and Complainant’s Response dated June 17, 2011.  PECO requests that the complaint be dismissed pursuant to 52 Pa. Code §5.101(a)(1), (2) and (4).  
    
The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code §5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Id.  The grounds for preliminary objections are limited.  According to Chapter 5, Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure, those grounds are: 

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
(3)  Insufficient specificity of a pleading.
(4)  Legal insufficiency of a pleading.
(5)  Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code §5.101(a).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002).      

Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  A person seeking affirmative relief from the Commission has the burden of proof.[footnoteRef:1] [1:  	66 Pa. C.S. §332(a).
] 


In this matter, Complainant is the party seeking affirmative relief from the Commission and, therefore, she has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that PECO has violated the Public Utility Code or Commission regulations.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).

PECO claims that the complaint should be dismissed for lack of subject matter jurisdiction.  52 Pa. Code §5.101(a)(1).  As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §101 et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa. Super. 1982), nor can jurisdiction be obtained by waiver or estoppels.  In Re Borough Of Valley-Hi, 420 A.2d 15 (Pa. Commw. 1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).

In this case, Complainant alleged that she tendered credit to settle her bill to PECO and PECO stole the tender.  “[T]heft of public funds,” she averred.  See Formal Complaint Form, Relief.   Complainant requests that the Commission order PECO to settle her account and apply credit to future bills.  

The Commission’s regulations provide that payment for services may be made in “any reasonable manner.”  52 Pa. Code § 56.94.  As a result, the decision as to the “reasonableness” of Complainant’s method of payment is within the Commission’s authority.  However, in order to determine if Complainant’s tender is a reasonable manner of payment, the Commission would be required to determine the negotiability of instruments, which is a question of law governed by application of the Uniform Commercial Code (“UCC”), and in particular 13 Pa. C.S. §3104.  Whether an instrument is negotiable is a legal conclusion.  See, Triffin v. Dillabough, 552 Pa. 550, 716 A.2d 605 (1998); Dorfman.  I have concluded that the Commission lacks subject matter jurisdiction to entertain the Complaint.  This preliminary objection based on lack of subject matter jurisdiction must be sustained.  See James Coppedge v. PECO Energy Company, F-2009-2135893 (Opinion and Order entered August 3, 2010).

PECO next asserts in its Preliminary Objections that the complaint is legally insufficient.  52 Pa. Code §5.101(a)(4).  Citing the Coppedge Opinion and Order, PECO contends that the complaint must be dismissed because the relief requested cannot be granted as a matter of law and is contrary to the policy of the Commission.  According to PECO,

Complainant attempts to force PECO to accept as legal tender bogus monetary instruments as payment for her utility bills.  PECO does not accept OIDs or 1099-V forms for payment by its customers.  On the contrary, PECO accepts legal tender only, i.e., a check or money order.

Preliminary Objections, p. 4.

The complaint does not set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  See 52 Pa. Code §5.22(a)(4) (emphasis added).  PECO is correct.  The relief requested by Complainant here cannot be granted as a matter of law.  The Commission lacks subject matter jurisdiction to determine whether Complainant’s purported tender is a negotiable instrument.  The analysis with respect to the above preliminary objection based on a lack of subject matter jurisdiction is applicable here as well.  The complaint is legally insufficient.  The relief requested cannot be granted because the Commission lacks subject matter jurisdiction.  

		PECO’s final preliminary objection is the complaint contains scandalous and impertinent matter.  See 52 Pa. Code §5.101(a)(2).  According to PECO, the averment in the complaint “that PECO has stolen public funds related to bogus payments purportedly made to the United States Treasury Department for Complainant’s utility bills is outrageous and cannot stand.”  In addition, PECO contends the other scandalous and impertinent matters contained in the complaint are the reference to federal law and other authority to suggest that PECO acted improperly by refusing to accept “the bogus payment vouchers and OIDs.”   

There are no definitions of “scandalous” or “impertinent” in the Commission’s regulations.  However, Black’s Law Dictionary provides sufficient guidance.  It defines the words, “impertinent” and “scandal” as follows:


Impertinent.  That which does not belong to a pleading, interrogatory, or other proceeding; out of place; superfluous; irrelevant.  A term applied to matter not necessary to constitute the cause of action or ground of defense.  Such matter may be ordered stricken from the pleading.  Fed.R.Civil P. 12(f).  See also Immaterial averment; Surplusage. 

Scandal.  Defamatory reports or rumors; aspersion or slanderous talk, uttered recklessly or maliciously.  Scandalous matter may be ordered stricken from the pleadings by a motion to strike. Fed.R.Civ.P. 12(f).  See also Defamation.  

Black’s Law Dictionary 679 and 1206 (rev. 5th ed. 1979) (Emphasis in the original).

		The undersigned ALJ finds that the following allegation in the complaint under the subheading “Relief” is scandalous and must be stricken: “[t]his is a theft of public funds.”  

		The undersigned finds there is no need to strike the vague references to federal law and other rules contained in Complainant’s pleadings because, as the Commission concluded in the Coppedge Opinion and Order, “this case is about subject matter jurisdiction.”  Coppedge, at p. 11.  As discussed above, the Commission does not have the requisite subject matter jurisdiction to determine the negotiability of Complainant’s alleged tender of payments.  

Section 703 of the Public Utility Code, 66 Pa. C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  The public interest does not require a hearing in this case.  The Commission does not have the requisite subject matter jurisdiction to determine the negotiability of Complainant’s alleged tender of payments.  A hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.  

CONCLUSIONS OF LAW

1.	The Commission must act within its jurisdiction.

2.	The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.    

3.	Preliminary objections must state specifically the legal and factual grounds relied upon and be limited to the following:   
i.  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

ii.  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

iii.  Insufficient specificity of a pleading.

iv.  Legal insufficiency of a pleading.

v.  Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.



vi.  Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code §5.101(a).

4.	The Commission has been granted broad powers to supervise and regulate all public utilities doing business within the Commonwealth.

5.	The Commission does not have the requisite subject matter jurisdiction to determine the negotiability of instruments and cannot, therefore, determine the negotiability of Complainant’s tenders of payment.  James Coppedge v. PECO Energy Company, F-2009-2135893 (Opinion and Order entered August 3, 2010).     

6.	The complaint does not set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa. Code §5.22(a)(5).

7.	The allegation in the complaint, “this is a theft of public funds,” is scandalous and must be stricken.  52 Pa. Code §5.101(a)(2).

ORDER

THEREFORE,

IT IS ORDERED: 

1.	That PECO Energy Company’s Preliminary Objections seeking dismissal of the Formal Complaint filed by Haleema Alkhatib, at PUC Docket No. C-2011-2242125, are granted.

2.	That the Formal Complaint of Haleema Alkhatib against PECO Energy Company at Docket No. C-2011-2242125 is dismissed.  


Dated:	September 16, 2011				_____________________________
							Mark A. Hoyer 
							Administrative Law Judge
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