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PENNSYLVANIA PUBLIC UTILITY COMMISSION
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							:
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							:
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INITIAL DECISION


Before
Mary D. Long
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On October 19, 2010, Dennis Lutterschmidt (Complainant) filed a formal Complaint against Metropolitan Edison Company (Met Ed) requesting the Commission “to do the right thing” and remove Met Ed’s Smart Meter charge from his monthly electric utility bill.   On an attached sheet to his formal Complaint, Complainant described this charge as “…an attempt at another rate hike, without calling it a rate hike.”  He stated that because he is not currently receiving this service (to date, no smart meter has been installed at his residence) he should not have to pay for the service.

		On or about November 12, 2010, Met Ed filed its Answer with New Matter (Answer) and Preliminary Objections endorsed with a Notice to Plead.  The Answer denies that the Smart Meter Plan is a program in which a customer can participate and enroll.  Rather, all customers on Rate Schedule RS are charged an extra charge on the monthly bill beginning August 2010, and the tariff does not provide for exceptions.  The Answer describes the charge as a fixed monthly customer charge to recover the cost of the implementation of Met Ed’s Smart Meter Plan.  In New Matter, Met Ed states this complaint is identical to a complaint filed by Complainant in September 2010 and that the charge is imposed pursuant to legislative mandate and according to the guidelines set forth by the Commission.  Met Ed takes the position that its actions are consistent with applicable regulations, statutes, and tariffs.  The preliminary objections ask for dismissal of the case because at the time the preliminary objections were filed, the September 2010 complaint was still pending before the Commission.  In the alternative Met Ed says that the complaint is legally insufficient, in that it does not claim that Met Ed has committed or omitted an act in violation of Commission statutes, regulations, orders, or Met Ed’s own tariff.  The Complainant has failed to state a claim upon which relief can be granted, and therefore, it should be dismissed in its entirety.

		The Complainant answered the preliminary objections on November 22, 2010, wherein he states that the General Assembly does not require that Smart Meters be installed in existing customers’ property and that his complaint is not against Met Ed, but should be “resubmitted” against the Commission for approving Met Ed’s smart meter plan.

On August 24, 2011, a Motion Judge Assignment was issued which assigned this matter to me.  The preliminary objections are ripe for decision and will be granted.

DISCUSSION

		Preliminary objections are permitted under Commission regulations.[footnoteRef:1]  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:2] [1: 	 	52 Pa. Code § 5.101.
]  [2: 	 	Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
] 

 
Commission regulations[footnoteRef:3] provide: [3: 	 	52 Pa. Code § 5.101(a).
] 




§ 5.101.  Preliminary objections.
(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
	(3)	Insufficient specificity of a pleading.
	(4)	Legal insufficiency of a pleading.
	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

		In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.[footnoteRef:4]  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.[footnoteRef:5]  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.[footnoteRef:6]  [4: 	 	Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996).
]  [5: 	 	Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  
]  [6: 	 	Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997). 
 ] 


		I have reviewed both this Complaint and the September 2010 Complaint.  The Complainant’s formal complaint at this docket is identical to the formal complaint which was filed at Docket No. C-2010-2200353 in September 2010.  Indeed, the attached typewritten sheet on both complaints which details his claims appear to be exact copies.  He makes identical claims against the identical party using the exact same language.  His September Complaint was thoroughly reviewed and his claim dismissed by Administrative Law Judge Wayne L. Weismandel by initial decision dated January 19, 2011:

		The facts are short and simple:  Complainant would like to have the charges identified with the smart meter removed from his monthly electric utility bill.  Since a smart meter has not been installed at the Service Address, and because Complainant has not received any service or benefit from it, he believes that he should not be charged a fee associated with it.

		Met Ed responds that the circumstances leading to the imposition of the charge, including the enabling law, regulations, implementation order and Commission-approved tariff do not permit the removal of a customer from the program, nor does it have the ability to exempt a customer from the charge associated with the Plan.  The explanation given is quite thorough . . . .

		Met Ed’s references and legal citations are correct.  Met Ed and the other EDCs were required by law to submit smart meter plans and to implement them accordingly.  Their costs for this deployment are recoverable from the customers.  As part of the smart meter plan, Met Ed submitted a proposed tariff with the method for recovery from customers, and this tariff was approved by the Commission.  A Commission-approved tariff has the force and effect of law, and the utility must charge its customers using the approved terms.  66 Pa.C.S § 1303.  The tariff does not exempt a customer from the smart meter plan nor from paying the charge associated with it, and therefore, neither the Company nor the Commission may excuse Complainant from participation in the Plan or from the charge used to pay for it.  

		The SMT-charge is used to fund an initiative required by law, but the charge itself pays for the initiative.  

		Complainant makes the point that he does not currently benefit from the use of a smart meter, and therefore, it is unfair to require him to foot the bill for it.  He is not alone in this situation, as there are many electric customers state-wide who will not or cannot take advantage of it as intended in conjunction with time of use rates or by closely watching consumption.  However, underlying the legislation is the policy that the customer base itself is better served through the upgrade of the existing meters, and all customers are charged for its development and implementation.

		The result is that the Complainant has failed to state a claim upon which relief can be granted, and therefore the Preliminary Objections are granted.  The Complaint is dismissed.[footnoteRef:7] [7:  	Dennis Lutherschmidt v. Metropolitan Edison Company, PUC Docket No. C-2010-2200353 (Initial Decision January 25, 2011; Final Commission Order March 25, 2011), slip op. at 4-7. 
] 


		Accordingly, the Complainant has received a final valid judgment on his claim and any future suit between the same parties on the same cause of action is barred by the doctrine of res judicata. There is no further relief that can be offered.[footnoteRef:8]  His attempt to substitute the Commission for Met-Ed as the respondent to his complaint in an answer to preliminary objections is not appropriate and does not change the effect of the prior resolution of his complaint concerning Met Ed’s smart meter charge.   [8:  	E.g. Cannon v. UGI Utilities – Gas Division, PUC Docket No. C-20026883 (Order entered August 9, 2002).] 


	Therefore, the preliminary objections of Met Ed will be granted and the complaint will be dismissed for failure to state a claim upon which relief can be granted.

CONCLUSIONS OF LAW

	1.	The Commission has jurisdiction over the subject matter of this case.

	2.	The claims raised by the complaint docketed at C-2010-2206160 are identical to the claims raised by the Complainant which were dismissed as legally insufficient at Docket No. C-2010-2200353, therefore there is no further relief that can be granted.



ORDER


THEREFORE,

IT IS ORDERED:

		1.	That the Preliminary Objections filed by Metropolitan Edison Company at Docket No. C-2010-2206160 are granted.

		2.	That the complaint of Dennis Lutterschmidt at C-2010-2206160 is dismissed.

		3.	That the Secretary mark this docket closed.


Date:	September 19, 2011										
								Mary D. Long
								Administrative Law Judge
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