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HISTORY OF THE PROCEEDINGS
On August 8, 2010, Yolene Joseph (Ms. Joseph or Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent) alleging her inability to pay her electric bill by the due date.  In particular, Complainant alleges that she is a SSDI
 recipient, that “[she] can only pay when SSDI gives [her her] benefits which is towards the middle of the month…,” and that she “can only pay PECO Energy a certain amount….”  Complaint ¶ 5.  As relief, Complainant requests a payment arrangement as well as the flexibility to pay her electric bill on a date following the disbursement of her SSDI benefits.  Id.
On September 8, 2010, Respondent filed an Answer which included New Matter.  In its Answer, PECO denies the material allegations of the Complaint and argues that the relief sought by Ms. Joseph is essentially a payment arrangement permitting her to pay what she can, when she can.  In its New Matter, Respondent avers that Complainant was enrolled in PECO’s Customer Assistance Program (CAP), tier E, on June 4, 2010.  Complainant receives a 25% discount on the first 650 kWhs of electricity used each month.  According to PECO, CAP rates are not subject to Commission approved or negotiated agreements.  
Complainant did not file a reply to Respondent’s New Matter.
  Therefore the factual allegations raised as New Matter may be deemed to be admitted.  52 Pa. Code § 5.63(b).

On February 23, 2011, Respondent filed a Motion for Judgment on the Pleadings seeking dismissal of the Complaint as it relates to a payment arrangement.  Respondent argues that, pursuant to 66 Pa. C.S. § 1405(c), the Commission can not issue a payment arrangement when the customer is a participant of the Respondent’s CAP program.  Complainant did not file a reply to Respondent’s Motion for Judgment on the Pleadings.

A Hearing Notice dated August 31, 2011, notified the parties that an initial hearing was scheduled for Tuesday, October 25, 2011, at 2:00 p.m.  The same Hearing Notice assigned the matter to me. 

The Motion for Judgment on the Pleadings is ready for ruling.

FINDINGS OF FACT


1.
Complainant is Yolene Joseph, who resides at 6733 Eastwood Street, Philadelphia, PA 19149.


2.
Respondent is PECO Energy Company, a jurisdictional public utility providing electric service in the Commonwealth of Pennsylvania.

3.
On August 8, 2010, Complainant filed a formal Complaint against PECO alleging her inability to pay her electric bills by the due date.  In particular, Complainant alleges that she is an SSDI
 recipient and that “[she] can only pay when SSDI gives [her her] benefits which is towards the middle of the month…,” and “can only pay PECO Energy a certain amount….”  Complaint ¶ 5.  
4.
As relief, Complainant requests a payment arrangement as well as the flexibility to pay her electric bill on a date following the disbursement of her SSDI benefits.  Id.
5.
On September 8, 2010, Respondent filed an Answer and New Matter denying the material allegations of the Complaint.

6.
Complainant was enrolled in PECO’s CAP program, tier E, on June 4, 2010.  Complainant receives a 25% discount on the first 650 kWhs of electricity used each month.  

7.
Complainant did not file a reply to Respondent’s New Matter.

8.
On September 8, 2010, Respondent filed a Motion for Judgment on the Pleadings which seeks dismissal of the Complaint pursuant to 66 Pa. C.S. § 1405(c) as the Complainant is not entitled to a Commission issued payment arrangement because the Complainant is a participant of Respondent’s CAP program.    

9.
Complainant did not file a response to Respondent’s Motion for Judgment on the Pleadings.

DISCUSSION



The Commission’s Rules of Administrative Practice and Procedure permit the filing of Motions for Judgments on the Pleadings.  52 Pa. Code § 5.102.  Because it is an affirmative defense, the question of whether the Commission is legally empowered to grant the requested relief is properly raised as such in New Matter.  52 Pa. Code § 5.62(b).  Since the basis for the request that the Complaint be dismissed is found in the pleadings (Complaint, Answer, and New Matter), PECO separately filed a Motion for Judgment on the Pleadings pursuant to 52 Pa. Code § 5.102.

According to Chapter 5, section 5.102(d)(1) of the Commission’s Rules of Administrative Practice and Procedure, the standards for granting a Motion for Judgment on the Pleadings are:

(d) Decisions on motions.
(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.
52 Pa. Code § 5.102(d)(1).   

In her Complaint, Ms. Joseph alleges that she is a SSDI
 recipient, and that “[she] can only pay when SSDI gives [her her] benefits which is towards the middle of the month…,” and “can only pay PECO Energy a certain amount….”  Complaint ¶ 5.  As relief, Complainant requests a payment arrangement as well as the flexibility to pay her electric bill on a date following the disbursement of her SSDI benefits.  Id.

According to PECO, the relief sought by Ms. Joseph is essentially a payment arrangement permitting her to pay what she can, when she can.  In its Motion, PECO argues that the Complaint must be dismissed because Complainant participates in Respondent’s CAP program and receives a discount on her electric service.  

The Commission has only those duties, powers, responsibilities and jurisdiction as were expressly or by necessary implication given to it by the Legislature.  Rogoff v. The Buncher Company, 151 A.2d 83 (Pa. 1959); Western Pennsylvania Water Company, 311 A.2d 370 (Pa. Cmwlth. 1973).  The General Assembly has made it clear that the Commission lacks the authority to establish payments arrangements for customers participating in CAP programs offered by public utilities.

Section 1405(c) of the Responsible Utility Customer Protection Act (Act), 66 Pa. C.S. § 1401, et seq, limits the Commission’s power to grant the relief of a payment arrangement when a customer participates in the CAP program.  Section 1405(c) of the Public Utilities Code reads as follows:

Customer Assistance Programs- Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).  



Respondent has averred in its Answer and New Matter that Complainant has been a member of Respondent’s CAP program since June 4, 2010.  She receives a 25% reduction in her rates on the first 650 kilowatt hours of electric service each month.  The discount received by a customer enrolled in Respondent’s CAP program is based upon the household income and size in relation to the federal poverty guidelines.  Respondent’s CAP program meets the requirements of 66 Pa. C.S. § 1403
.  Therefore, consistent with Section 1405 of the Act, the Commission is without authority to issue a payment arrangement on Ms. Joseph’s account.  
Furthermore, PECO’s current Electric Service Tariff reads in pertinent part: 
14.7 METER READING INTERVALS. The Company will read its meters in accordance with Appendix C to the Joint Petition for Full Settlement and at scheduled regular intervals of one month. Monthly customer usage will not be prorated for seasonality. For customers for whom it provides Consolidated EDC Billing or Separate EDC Billing, the Company will render standard bills for the recorded use of service based upon the time interval between meter readings. EGS & EDC charges shall be based on the EDC defined meter reading route schedules. Only those bills which cover a period of service of less than 27 days or more than 34 days will be prorated.
Supplement No. 8 to PECO’ Tariff Electric – Pa. P.U.C. No. 4, First Revised Page No. 22.
17. BILLING AND STANDARD PAYMENT OPTIONS

BILLING PERIOD. Billing for service will be based upon the amount of use and the time interval of its delivery. The customer will be billed in accordance with rule 14.7. Rate values stated for direct application to monthly billing periods will be adjusted when time elapsed between readings is substantially greater or less than a month.
***
17.3 PAYMENT.
(a) The Company’s bills to customers are payable upon presentation. Payment for service received must be made on

or before the due date shown on the bill. The due date shall be determined by the Company and shall be not less than twenty days from the date of transmittal of the bill for Rates R, R-H, RS-2, OP, POL and GS (excluding Summary Billing Accounts). The due date shall be not less than 15 days from the date of transmittal of the bill for all other rates, including Summary Billing Accounts. Notwithstanding the foregoing, the due date may be up to thirty days for accounts (including Summary Billing Accounts) with the United States of America, the Commonwealth of Pennsylvania, or any of their departments, political subdivisions, or instrumentalities. The Company may allow a reasonable amount of additional time for payment of bills on industrial and commercial accounts of creditworthy customers. If the due date that appears on a customer's bill falls on a Saturday, Sunday, bank holiday, or any other day when the offices of the Company which regularly receive payments are not open to the general public, the due date shall be extended to the next business day….
Supplement No. 10 to PECO’ Tariff Electric – Pa. P.U.C. No. 4, Second Revised Page No. 24, (Emphasis added).

Pursuant to Rule 17.3, PECO residential customers like Ms. Joseph have no less than twenty (20) days from the day of the transmittal of the bill to the day that bill is due.  The twenty day period prescribed by the Tariff, allows the customers sufficient flexibility to budget their income and make the payments.  To ask Respondent to match its billing cycle and payment due dates to that of the disbursement of SSDI benefits by the Social Security Administration is both unreasonable and unfairly burdensome to PECO.  However she manages her household budget, Complainant will have to pay the Respondent for the electric service she consumes.  By law, a public utility is entitled to receive payment for the service it provides. Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Otherwise, unpaid bills are included in the utility's uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z-8712758 (Order entered April 8, 1988).
For the reasons stated above, I conclude that there is no genuine issue as to a material fact and that PECO is entitled to a judgment as a matter of law.  Therefore, Respondent’s Motion on the Pleadings will be granted, and Ms. Joseph’s Complaint will be dismissed in its entirety.


The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593, (Pa. Cmwlth. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cwmlth. 1989); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cwmlth. 1993).  As there are no disputed questions of fact, the hearing in this case is not necessary or in the public interest.  Therefore, the initial hearing scheduled in this matter for Tuesday, October 25, 2011, at 2:00 p.m. will be cancelled.
CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of motions for judgment on the pleadings. 52 Pa. Code § 5.102

2.
A motion for judgment on the pleadings is properly granted where the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).



3.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. applies to this proceeding.

4.
The Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities pursuant to 66 Pa. C.S. § 1405(c).

5.
Respondent’s CAP program meets the requirement of 66 Pa. C.S. § 1403.

6.
The Commission may dismiss a complaint without a hearing if a hearing in this matter is not necessary or in the public interest.  
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Motion on the Pleadings filed by PECO Energy Company seeking dismissal of the Complaint filed by Yolene Joseph at Docket No.  F-2010-2194400 is granted.

2.
That the Formal Complaint filed by Yolene Joseph at Docket No. 

F-2010-2194400 is dismissed.  

3.
That the initial hearing scheduled in the matter of Yolene Joseph v. PECO Energy Company, Docket No. F-2010-2194400, for Tuesday, October 25, 2011, at 2:00 p.m. is cancelled.

Dated:  September 27, 2011


_____________________________







Eranda Vero











Administrative Law Judge

	�	Social Security Disability Insurance.


	� 	Pursuant to 52 Pa. Code § 5.63(a), Complainant’s response to PECO’s New Matter was due within 20 days of service, or by September 28, 2010.


	� 	Pursuant to 52 Pa. Code § 5.102(b), Complainant’s answer to PECO’s Motion was due within 20 days of service of the motion, or by March 15, 2011.


	�	Social Security Disability Insurance.


	� 	Social Security Disability Insurance.


	� 	Section 1403 of the Public Utility Code defines a CAP program as follows:


Customer assistance program.  A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by section 2202 (relating to definitions) or 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.�


66 Pa.C.S. § 1403.
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