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HISTORY OF THE PROCEEDING

On July 6, 2009, Kathleen McCloskey (complainant or Ms. McCloskey) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent) alleging that she is not responsible for a balance of approximately $8,000.00 associated with a prior address (138 E. Watson Ave., Langhorne, PA 19047) because she did make payments on that account not recognized by PECO, that it was “impossible” for her to have used that much utility service, that PECO incorrectly listed her address as 136 E. Watson Avenue while she in fact lived at 138 E. Watson Avenue, and that she had no notice of the charges while they were accruing.  The Complaint is an appeal of a decision of the Commission’s Bureau of Consumer Services (BCS) at BCS #2474924, dated April 21, 2009, which found that complainant had never disputed her bill when she lived at the prior address and that the balance included a large CAP (Customer Assistance Program) arrearage.  
On August 6, 2009, respondent filed its Answer and New Matter (Answer), denying the material averments of the Complaint.  PECO denied that there are incorrect charges on complainant’s account, and explained that complainant had gas and electric service in her name at 138 E. Watson Avenue, Langhorne, from June 30, 2003 to September 21, 2005, when service was discontinued in response to an on-line request and a final bill in the amount of $6,995.37 was mailed to that address.  PECO further explained that subsequently, on September 4, 2008, complainant contacted PECO to request service at her current address, 530 S. 2nd St., Apt. 640, Philadelphia PA 19147 and that on September 5, 2008, PECO transferred the unpaid balance of $6,995.37 plus $1,154.23 in late fees to her current account.  Attached to the Answer was an account statement (Exh. 1).  
By Hearing Notice dated September 19, 2009, an initial hearing was scheduled for November 2, 2009, and the case was assigned to Administrative Law Judge Charles E. Rainey, Jr.  
Administrative Law Judge Rainey issued a Prehearing Order dated September 21, 2009.  The Prehearing Order directed the parties to comply with various procedural requirements (including submission of proposed exhibits, attorney representation, settlement discussions and discovery) and directed that a request to change the scheduled hearing should be sent at least five days prior to the hearing date.  
By Hearing Cancellation/Reschedule Notice dated November 10, 2009, the November 2, 2009 hearing was rescheduled for December 11, 2009.  By Hearing Cancellation/Reschedule Notice dated March 12, 2010, the December 11, 2009 hearing was rescheduled for March 29, 2010. 
The hearing convened as scheduled on March 29, 2010.  Respondent was present with counsel and a witness and prepared to proceed.  Ms. McCloskey was not present.  Although the various Hearing Notices and the Prehearing Order had been sent to the address listed on the Complaint and not returned, a further hearing was directed as there was some question about whether complainant had received notice.
By Hearing Notice dated May 26, 2010, a hearing was scheduled for June 10, 2010.  On June 9, 2010, PECO requested that the in-person hearing be conducted telephonically, as its counsel had aggravated a back injury and travel was difficult.  Apparently this request was granted, as the hearing was conducted telephonically.
The telephonic hearing was conducted as scheduled on June 10, 2010, before Administrative Law Judge Rainey.  Ms. McCloskey appeared pro se and testified.  She sponsored Exh. C-1, redacted Commerce Bank statements dated April 12, 2004, July 13, 2004, August 10, 2004 and September 13, 2004.  PECO appeared through counsel and presented the testimony of Renee Tarpley, a regulatory assessor, who sponsored PECO Exh. 1 (account statement for 138 E. Watson Ave.), PECO Exh. 2 (account statement for 530 S. 2nd St.), PECO. Exh. 3 (stop service requests for 530 S. 2nd St., dated November 14, 2008, and 138 East Watson Avenue, dated September 15, 2005) and PECO Exh. 4 (BCS closing report, #1763268, dated December 14, 2004).  All of the exhibits were admitted into the record.


The record, which closed on July 11, 2010, upon receipt of the transcript of the June 10, 2010 hearing, consists of complainant’s Exh. C-1, PECO’s Exhs. 1-4, as well as the transcript (66 pages) of the testimony presented at the hearings held on March 29, 2010, and June 10, 2010.
By Hearing Change Notice dated August 30, 2011, the case was reassigned to me.

As explained in more detail below, the Complaint must be denied as complainant failed to sustain her burden of establishing that there are incorrect charges on her account, or that PECO violated its tariff, the Public Utility Code, or a Commission order or regulation.
FINDINGS OF FACT
1.
The complainant in this proceeding is Kathleen McCloskey, who at the hearing gave her address as 122 Tuckaway Drive, Wilmington, DE.
2.
The respondent in this proceeding is PECO Energy Company, who provided residential electric and gas service to complainant at 138 E. Watson Avenue, Langhorne PA from June 30, 2003, through September 21, 2005.  Tr. 47.
3.
On September 21, 2005, PECO terminated service at 138 E. Watson Avenue pursuant to complainant’s on-line request made on September 15, 2005.  On September 21, 2005, PECO mailed a final bill in the amount of $6,995.37 to complainant at 138 E. Watson Avenue.  PECO Exh. 3; Tr. 50.
4.
When complainant requested residential electric service at 530 S. 2nd St., Apt. 640, Philadelphia, PA 19147 on September 4, 2008, PECO transferred the unpaid balance of $6,995.37 plus $1,154.23 in accrued late fees (for the period September 2005 through September 2008) associated with gas and electric service at the prior address to complainant’s account.  PECO Exh. 1; Tr. 48-49, 58.
5.
As shown on Exh. C-1, complainant made the following payments to PECO:  $273.31 on March 12, 2004, $315.25 on June 14, 2004, and $257.33 on July 20, 2004. 
6.
Complainant received bills from PECO while she lived at 138 East Watson Avenue.  Tr. 34.
7.
Complainant did not pay each bill in full and on time.  Tr. 34.

8.
PECO received one payment from complainant ($289.00 on August 8, 2005) during the period July 16, 2004, through September 21, 2005.  PECO Exh. 1.
9.
Complainant never disputed the accuracy of the bills she received from PECO while she lived at 138 East Watson Avenue.  She did file an informal complaint with BCS on August 30, 2004, at #176328, requesting a payment arrangement.  The BCS decision, dated December 14, 2004, noted that the balance as of September 22, 2004, was $4,185.44.  PECO Exhs. 1 and 4; Tr. 56.
10.
There was a “mailing issue” with the property at 136 East Watson Avenue, so that address was listed on PECO Exh. 1.  However, all amounts of usage, billing and payment shown on PECO Exh. 1 are associated with the residential electric and gas service provided at account 45-1138-706069 (later 89043-01608) to 138 East Watson Avenue, not 136 East Watson Avenue, which was billed at a commercial rate.  Tr. 43, 44, 46.
11.
Bills received by complainant while she lived at 138 East Watson Avenue had the correct address.  Tr. 61.
12.
When complainant requested that service be discontinued at 138 East Watson Avenue, the new address she provided was 138 East Watson Avenue, so that was where the final bill of $6,995.37 was sent.  PECO Exh. 3; Tr. 50, 55.

13.
When complainant requested that residential electric service be discontinued at 530 S. 2nd St., the new address provided was 530 S. 2nd St., so that was where the final bill of $8,569.41 was sent.  PECO Exh. 3; Tr. 58.
14.
The unpaid balance of $8,569.41 includes $3,193.95 in CAP arrearages that were not forgiven.  Complainant was not eligible for forgiveness because of her payment history.  Tr. 63.
15.
Complainant was enrolled in CAP on March 18, 2004, and removed when the account was finaled in September 2005.  Tr. 62-63.
DISCUSSION

The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant bears the burden of proving that respondent has violated the Public Utility Code or a regulation or order of the Commission.

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Tel. Co. of Pa., 72 Pa.PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  



The record in this proceeding must be reviewed to determine whether complainant has satisfied her burden of proof and established a prima facie case.  If the burden of proof has been satisfied, then it must be determined whether respondent has submitted evidence of “co-equal” value or weight to refute complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless complainant presents additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pennsylvania Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Trans. Corp. v. Pennsylvania Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S.A. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pennsylvania Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Here, Ms. McCloskey is alleging that PECO’s billing is inaccurate and that she should not be responsible for the balance relating to residential electric and gas service provided to her at 138 East Watson Avenue.  She states that she was unaware of the balance until it was transferred to her account for residential electric service at 530 S. 2nd Street in 2008, and has presented various reasons why she believes the balance is incorrect (that PECO failed to credit payments, that it reflects service provided to 136 East Watson Avenue, that she simply could not have accrued such a large bill in such a short period of time, since she lived at 138 East Watson Street from June 2003 through September 2005).
Ms. McCloskey has failed to present sufficient evidence to establish a prima facie case.  First, there is no evidence that PECO failed to credit her account for any payments that were made.  She presented evidence that she made three payments in 2004:  $273.31 on March 12, $315.25 on June 14 and $257.33 on July 20, each of which were verified by PECO, which obviously had a record of receiving them.
  Obviously, these payments were not individually listed on PECO Exh. 1, which starts on July 16, 2004, with a balance of $3,935.01.  There is no evidence to support a finding that the balance is incorrect because it fails to reflect payments that were made.
Second, while the account statement presented as PECO Exh. 1 does reflect the address of 136 East Watson Avenue, rather than 138 East Watson Avenue, there is absolutely no evidence of record to support a finding that the billed amounts reflected on that exhibit are for service provided to 136 East Watson Avenue.  Due to the passage of time and lack of access, it is not possible to establish whether or not there was foreign wiring; no such claim was made by complainant while she lived at that address and was receiving monthly bills.  It is clear, however, that the charges are for residential gas and electric service provided to account 45-1138-706069 (later 89043-01608), which is Ms McCloskey’s account, as indicated in the December 14, 2004 BCS decision (PECO Exh. 4) as well as on PECO Exh. 1, the account statement.
Third, there is no question that complainant was receiving bills while she lived at 138 East Watson Avenue, since her own testimony is that she received the monthly bills and was making payments during that time.  If she was receiving bills, then she must have been aware of the balance, which as of September 22, 2004, was $4,185.44, according to both the BCS report and PECO’s account exhibit.
Finally, there is no evidence to support complainant’s contention that she couldn’t have used that quantity of service in such a short period of time.  She used both electric and gas for a period of 26 months (July 2003 through September 2005).  Her budget billing was approximately $300/month, as found by BCS (PECO Exh. 4), and supported by PECO Exh. 1, the account statement which shows combined (gas and electric) billings that ranged from $147.77 to $357.30 a month, based on actual meter readings for the period July 2004 through September 2005.  Obviously, the final bill of $6,995 is reasonable in light of this level of usage (26 months x $300/month = $7,800).  Since Ms. McCloskey was on CAP, there would be an accumulating arrearage that would be subject to possible forgiveness, even if she paid the billed amount each month.
  Given her payment history, forgiveness did not occur and the CAP arrearage of $3,193.95 was included with the balance.  The billed usage of approximately $3,200 for the period September 2004 through September 2005 (not including late fees), plus the CAP arrearage of approximately $3,200 certainly supports the final bill (for the period July 2003 through September 2005) of $6,995, when late fees and penalties accrued prior to September 21, 2005, are included.
While I have no doubt that complainant did make payments while she lived at 138 East Watson Avenue, the BCS decision – in which she did not contest the accuracy of the bills but requested a payment arrangement on the outstanding balance of $4,185.44 in September 2004 – supports a conclusion that there was a substantial balance accruing while complainant was receiving gas and electric service at 138 East Watson Avenue, and that she was aware of that balance.
In conclusion, Ms. McCloskey has failed to establish a prima facie case that there are incorrect charges on the final bills received for residential electric and gas service provided to her by respondent at 138 East Watson Avenue, Langhorne PA and for residential electric service at 530 S. 2nd St., Apartment 640, Philadelphia PA.  There has been no evidence presented in this hearing that PECO violated the Public Utility Code or its tariff by rendering bills that were inaccurate.  


Even if Ms. McCloskey had established a prima facie case, respondent presented evidence in rebuttal about complainant’s balances over the years.  Complainant did not offer evidence to rebut respondent’s evidence. 

Therefore, the Complaint must be denied.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.



2.
Pursuant to 66 Pa.C.S.A § 332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainant failed to sustain the burden of proof in this proceeding.

4.
Complainant did not prove that respondent public utility violated any provision of the Public Utility Code, or any regulation promulgated by the Commission, or that the bills rendered were incorrect.  
5.
The amounts listed in PECO Exhs. 1 and 2 are correct, due and owing to respondent.
ORDER
THEREFORE,

IT IS ORDERED 

1.
That the Complaint filed by Kathleen McCloskey against the Philadelphia Energy Company at Docket No. C-2009-2119288 is denied; 
2.
That within 30 days from the entry of the final Commission Order in this proceeding, complainant Kathleen McCloskey shall pay to respondent PECO Energy Company the amount of $8,569.41 for residential electric and gas service;

3.
That in the event complainant Kathleen McCloskey fails to comply with this Order, PECO Energy Company is authorized to impose such additional charges on the unpaid balance and take such actions to collect the unpaid balance as are permissible under applicable laws, regulations and tariffs; and
4.
That the record at Docket No. C-2009-2119288 be marked closed.

	Date:
	September 15, 2011
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge





� 	I am disregarding the evidence relating to the $249.15 check processed on August 11, 2004, since there is no evidence in the bank statement as to the identity of the payee, and PECO was unable to confirm receipt.  Tr. 42.


� 	Complainant admitted that she did not pay each bill in full and on time.  Tr. 34-35.
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