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HISTORY OF THE PROCEEDINGS


On March 9, 2010, Orlando Rivera (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent).  Essentially, the Complainant alleged that the Respondent had overbilled him because the gas service to his commercial address was shut off in 2002, but that he received in 2010 some $13,000 in gas bills.  He asked that the Commission investigate the Respondent’s practice.     



The Commission received the Respondent’s answer dated April 5, 2010 to the complaint.  The Respondent stated that the Complainant’s service was shut off on March 14, 2002, that on September 28, 2006, the Respondent found a tampered-meter by-pass at the Complainant’s business address, and that his bill for this unauthorized use between March 14, 2002 and September 28, 2006 was correct.


A hearing on the complaint was scheduled for April 25, 2011.  On April 19, 2011, counsel for the Complainant, Michael I. McDermott, Esquire, filed with the Commission a Motion requesting a continuance of this hearing because he had a scheduling conflict on the date of the hearing.  I granted the Motion.



On June 10, 2011, another hearing was scheduled.  The Complainant was represented by Michael I. McDermott, Esquire, who presented the testimony of one witness and introduced one exhibit into the record.  The Respondent was represented by Laureto A. Farinas, Esquire, who presented the testimony of three witnesses and introduced seven exhibits into the record.


Toward the end of the hearing, counsel for the Respondent borrowed PGW Exhibit 7 to scan it because he did not have enough copies for the parties (N.T. 93).  On July 21, 2011, I asked counsel for the return of PGW Exhibit 7.  On July 27, 2011, he handed it to me.


The record was closed on July 27, 2011.
FINDINGS OF FACT


1.
The Complainant was a customer of the Respondent and took service at 2938 Kensington Avenue, Philadelphia, Pennsylvania.  He operates a night club called 36 Nite Life, Inc. at this address (N.T. 7, 9; C-1).


2.
On November 9, 2001, the Complainant called the Respondent to complain about receiving estimated bills since October 27, 2000 (PGW Exhibit 1).    


3.
In response to the Complainant’s complaint, the Respondent attempted to schedule its employee to visit the Complainant’s night club on November 26, 2001 and January 31, 2002 (PGW Exhibit 1).   


4.
On February 26, 2002, the Respondent informed the Complainant that it would come to his night club on March 4, 2002.  On March 4, 2002, it came to the night club to change batteries to the ERT (Encoder Receiver Transmitter)
 (N.T. 54; PGW Exhibit 1).    



5.
 The Complainant’s gas service was terminated for nonpayment on March 14, 2002; the Respondent shut off the valve at the curb (N.T. 32, 37; PGW Exhibit 2).     



6.
The Complainant did not owe the Respondent any money by July 26, 2002 (PGW Exhibit 3).  


7.
The Respondent found that the Complainant had a 250,000 BTU (British Thermal Unit) heater at the night club (N.T. 47, 58, 59).


8.
On September 28, 2006, acting on a tip of unauthorized gas use, the Respondent’s employees, Gallagher and DeSantis, visited the Complainant’s business address.  They found the Complainant’s gas was on bypassing the meter:  the red caps (two for a meter) on the meter were removed (N.T. 35-38, 63-67, 72, 73, 79, 80; PGW Exhibit 5).


9.
On September 28, 2006, the Respondent’s employee, Mr. Gallagher, took a picture of the Complainant’s meter, which was located inside the business address.  He found that the ERT (Encoder Receiver Transmitter) head was loosely attached to the meter, that both the red caps were missing, and that the dirt covered inside and behind the meter and the ERT head (N.T. 78-82; PGW Exhibits 5 and 7).


10.
On September 28, 2006, the Respondent’s employees also found that the valve at the curb was at the on position and that the fuel line smelled with pure gas (N.T. 85, 86; PGW Exhibit 5).


11.
The Respondent’s employees removed the meter and locked the gas up with plugs and a winglock.  They also shut off the gas at the curb, put an expander on it, and left a PTN (Past Termination Notice) for the owner (N.T. 83, 84; PGW Exhibit 5).



12.
An expander is a special lock which is put on top of a curb box.  It expands against the side of the hole, making it difficult to remove it (N.T. 68).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving that it is more likely than not that the Respondent has violated the Commission’s regulations on estimated billing and that the Respondent has wrongfully billed him for unauthorized gas use.  
Violation of the Commission’s regulations


The Complainant testified that his gas service was terminated in 2002 because he had to pay a lot of high estimated bills and that he did not know the reasons that triggered those high bills.  He called the Respondent a few times to give it the actual readings of the meter, and asked it to come to fix the meter.  The Respondent came to fix the meter.  But because the Complainant received another high bill, which was almost $500, he decided to shut off the gas service and used electricity instead to heat the night club (N.T. 7-9).



The Respondent testified that on November 9, 2001, the Complainant complained about receiving estimated bills since October 27, 2000, that the Respondent attempted to schedule its employee to go out on November 26, 2001 and January 31, 2002, and that finally, on February 26, 2002, the Respondent informed the Complainant that a Respondent service man would be out on March 4, 2002.  On March 4, 2002, the Respondent replaced the batteries in the ERT (N.T. 54; PGW Exhibit 1).



Section 56.12 of the Commission’s regulations, 52 Pa. §56.12, provides:


Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel.


(4)  Estimate when utility personnel are unable to gain access.  A utility may estimate the bill of a ratepayer if utility personnel are unable to gain access to obtain an actual meter reading, so long as all of the following apply:


(i)  The utility has undertaken reasonable alternative measures to obtain a meter reading, including but not limited to the provision of preaddressed postcards upon which the ratepayer may note the reading of the telephone reporting of the reading.


(ii)  The utility, at least every 6 months, or every four billing periods for utilities permitted to bill for periods in excess of 1 month, obtains an actual meter reading or ratepayer supplied reading to verify the accuracy of the estimated readings.

(iii)  The utility, at least once every 12 months, obtains an actual meter reading to verify the accuracy of the readings, either estimated or ratepayer read.



The provisions above provide an exception to the rule that utility bills must be based on actual meter readings by utility personnel.  They provide for estimates for bills when utility personnel are unable to gain access to obtain an actual meter reading.  They allow, in particular, a utility to render estimated bills when utility personnel are unable to gain access to the meters as long as it gives its customers the opportunity of reading the meters and reporting the readings on preaddressed utility postcards or by the telephone.  They also require a utility, at least every 6 months, to obtain an actual meter reading and, at least every 12 months, to obtain an actual meter reading to verify the accuracy of the reading.  The purpose of these provisions is to protect customers against utility billing errors, to verify the accuracy of the estimated reading, and to avoid a situation where a make-up bill for previously underbilled service would cripple a customer’s ability to pay.



The Commission has repeatedly held that a customer with a commercial account for public utility service falls within the Commission’s regulations at 52 Pa. Code, Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission’s regulations at 52 Pa. Code, Chapter 56.  Kayla’s Place Inc. v. Duquesne Light Co., C-00981711 (Pa. PUC May 24, 1999); Kenny d/b/a Flower and Flag Depot v. Duquesne Light Co., C-00967789 (Pa. PUC November 27, 1996); 52 Pa. Code §§55.2(a) and 56.1.  The Commission regulations at 52 Pa. Code, Chapter 55 are silent on a public utility’s ability to issue estimated bills.


Therefore, Section 56.12 above, 52 Pa. Code §52.12, can be used as a guide on determining whether the Respondent has acted reasonably in providing service in accordance with Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.



From the testimony above, I believe the Respondent has acted reasonably in that it insisted on making appointments with the Complainant to visit his night club to see what it could do to avert estimated bills, in that it provided the Complainant opportunity to report actual readings by telephone, and in that it rebilled the account to the actual readings (N.T. 42, 43).
Unauthorized use of gas


The Complainant testified that, in 2010, when he was planning to construct a kitchen at his business address, he asked the Respondent to turn the gas on for the kitchen, and that, at that time he learned he had an unpaid bill of $13,854.89 for unauthorized gas use for the period between 2002 and 2006.  But he never used gas for this period.  He used electricity to heat the night club (N.T. 11, 12).  He argued that his word alone on this is enough to get by the preponderance of the evidence and that there is nothing that he said would lead to him being incredible (N.T. 101).


The Respondent testified that, on September 28, 2006, acting on a tip of unauthorized gas use, the Respondent visited the Complainant’s business address.  It found that the Complainant’s gas was on bypassing the meter (the two red caps on the meter were removed), the ERT head was loosely attached to the meter, and that dirt covered inside and behind the meter and the ERT head.  On that day, it also found the valve at the curb was in the on position and that the fuel line smelled with pure gas.


The Complainant did not rebut these allegations.  Nor did he suggest any method to arrive at the amount for unauthorized gas use.  He merely asserted that he did not use gas, that he used electricity instead, but that he could not introduce any corroborating evidence to support his assertions, such as electric bills or something showing the purchase of an electric heater.  He did not explain away the missing of the two red caps on the meter, the dirt behind the meter and the ERT head, the smell of the pure gas in the fuel line, and the on position of the valve at the curb (N.T. 20, 21).



No matter how honest and strong his assertions are, they cannot form a basis for a finding in his favor.  Mere bald assertion, personal opinions or perceptions do not constitute evidence to bolster a claim.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).  Nor does the testimony consisting of guesses, conjecture or speculation – supposition without a premise of fact – which is ordinarily rejected as inadmissible and as proving nothing.  Cuthbert v. City of Philadelphia, 417 Pa. 610, 209 A.2d 261 (1965); B & K Inc. v. Commonwealth Department of Highways, 398 Pa. 518, 159 A.2d 206 (1960).  


In Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213, 217 (1990), the Commission has stated the following on the issue of make-up billing generally:

Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of under billings . . . Accordingly, we shall limit backbillings to a four-year period in cases where the customer has no culpability, and as such, Duquesne, in this proceeding, is permitted to backbill the Complainant for estimated unmetered usage for the period of April 10, 1982 to May 28, 1986.  (Emphasis added.)


From the testimony and the Commission’s statement above, I conclude that the Respondent is authorized to backbill the Complainant for estimated unmetered usage for the period of March 14, 2002 and September 28, 2006.



About the charges for the unauthorized use of $13,854.89, the Respondent testified that it arrived at this amount by using the BTUs of the heater at the service address, and the number of days the weather went below 60 degrees (N.T. 47-52, 60).  The Respondent did not tell how it calculated each number shown in PGW Bill Calculation (PGW Exhibit 5).  One witness (Wendy Vacca) said she did not know the number of days which dipped below 60 degrees (N.T. 51, 52, 70); another (Edward Harris), there were several people who worked for him to do the calculation (N.T. 71, 72) and who were not at the hearing.  Simply, no one testified to the calculations.  Further, it adopted a definition of a degree day which is unknown to the gas industry.



The Complainant argued that the numbers shown in PGW Exhibit 5 were speculative and that they deprived the Complainant of his ability to test the Respondent’s calculations (N.T. 47, 101).  I agree with the Complainant.


The method of arriving at the charges for the unauthorized gas use, using basically the heating degree days, the estimated meter readings based on previous comparable periods, and the gas consumption of a particular appliance, is reasonable because the Respondent is authorized to backbill the Complainant for, not actual, but estimated unmetered use and because there is no other better way to do this estimation.  Mack v. PP&L, Inc., Docket No. C‑00981147, 1998 Pa. PUC LEXIS 246; Sabota v. Equitable Gas Company, Docket No. 00981661, 1999 Pa. PUC LEXIS 66.  But these numbers must be spelled out.  I cannot tell if $13,854.89 reasonably represents the unpaid bill of the Complainant’s estimated unmetered usage for the period in question.  Therefore, the Respondent must recalculate this bill in order to charge the Complainant.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.


2.
The Complainant has not carried his burden of proof.



3.
The Respondent has acted reasonably in issuing estimated bills to the Complainant.



4.
The Respondent is permitted to backbill the Complainant for estimated unmetered usage for the period between March 14, 2002 and September 28, 2006.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Orlando Rivera against Philadelphia Gas Works at Docket No. C-2010-2164222 is dismissed.


2.
That the Respondent shall recalculate the charges for estimated unmetered usage for the period between March 14, 2002 and September 28, 2006 in order to charge the Complainant.
Date:
         August 5, 2011       


____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	The correct name of ERT is Encoder Receiver Transmitter, not Electronic Radio Transmitter (N.T. 38).


� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	In part, Section 1501 (relating to character of service and facilities) of the Public Utility Code, 66 Pa. C.S. §1501, provides:





    Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission . . .


� 	British Thermal Unit – an amount of heat energy necessary to raise the temperature of one pound of water one degree Fahrenheit.


Degree Day – A unit measuring the extent to which the outdoor mean (average of maximum and minimum) daily dry-bulb temperature falls below (in the case of heating) or rises above (in the case of cooling) an assumed base.  The base is normally taken as 65° F for heating and for cooling unless otherwise designated.  One degree-day is counted for each degree of deficiency below (for heating) or excess over (for cooling) the assumed base, for each calendar day on which such deficiency or excess occurs.  James H. Cawley and Norman James Kennard, Rate Case Handbook, A Guide to Utility Ratemaking before the Pennsylvania Public Utility Commission, Glossary of Terms, Appendix Q (Pa. PUC 1983).





PAGE  
10

