BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Nitin Desai						:
							:
	v.						:		F-2010-2195246
							:
Philadelphia Gas Works				:



INITIAL DECISION
SUSTAINING PRELIMINARY OBJECTIONS
AND DISMISSING COMPLAINT
	

Before
Joel H. Cheskis
Administrative Law Judge


HISTORY OF THE PROCEEDING


On August 15, 2010, Nitin Desai (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or respondent), Docket Number F-2010-2195246.  The Complaint alleged that the respondent was not applying the Complainant’s Parts and Labor Plan (PLP) to both apartments, on separate floors, owned by the Complainant located at the service address.  The Complaint alleged that the respondent was only allowing the PLP to cover one of the apartments at the service address, but not both.  The Complaint followed a determination by the Commission’s Bureau of Consumer Services (BCS) that the Complainant had to have a PLP for each apartment, as the respondent contended.  The Complainant filed the Complaint following the BCS decision.


The Complaint was served on respondent on August 24, 2010.

Under separate cover letters, each dated September 13, 2010, respondent filed and served an Answer (Answer) to the Complaint and Preliminary Objections (Preliminary Objections).  The Preliminary Objections were endorsed with a notice to plead.  

The Answer stated that the Complainant has a PLP for only one floor at the service address.  The Answer further states that, at the time the Complainant called PGW to schedule a service call, the Complainant was referred to a contractor by a PGW representative since there was no effective PLP.  A PGW technician determined that the Complainant wanted a first floor house heater serviced under the second floor house heater contract.

The Preliminary Objections averred the Commission lacks jurisdiction over PGW’s PLP as it is considered an unregulated activity.  The Preliminary Objections further aver that the Commission should sustain respondent’s preliminary objections to the Complaint and dismiss the Complaint for lack of jurisdiction.

Complainant’s answer to the Preliminary Objections was due no later than September 27, 2010.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Complainant did not file an answer to the Preliminary Objections.

By Motion Judge Assignment Notice dated August 31, 2011, the parties were informed that respondent’s Preliminary Objections had been assigned to me for a ruling.



Respondent’s Preliminary Objections are procedurally ready to be ruled upon.

FINDINGS OF FACT

1. Complainant, Nitin Desai, is the owner of the premises.

2. Respondent is the Philadelphia Gas Works.

3. On August 15, 2010, the Complainant filed a Complaint with the Commission against the Respondent.

4. The Respondent filed an Answer and Preliminary Objections, under separate cover, on September 13, 2010.  

5. The Complainant did not file an Answer to the Preliminary Objections.

DISCUSSION

This case involves the Complainant’s request to have one Parts and Labor Plan (PLP) purchased through the Respondent applied to two apartments located in the same house.  The Complainant owns both apartments and stated in the Complaint that he was told by the Respondent over the phone that the PLP will cover both apartments since he owns the entire house and neither floor is rented to a tenant.  Complainant requests that the Respondent service both apartments under the one PLP.

Respondent filed a Preliminary Objection and Motion to Strike Impertinent Matter.[footnoteRef:1]  The Preliminary Objection stated that the Commission lacks jurisdiction over PGW’s PLP as it is considered an unregulated activity.  The Respondent requests that the Commission grant the Preliminary Objection and dismiss the Complaint for lack of jurisdiction. [1:  	Although captioned as “Preliminary Objections and Motion to Strike Impertinent Matter,” the text of the pleading appears to be a Preliminary Objection and Motion to Dismiss.  The pleading makes no argument regarding impertinent matter.  Rather, the pleading concludes with a request for relief that includes dismissing the Complaint.  As such, the pleading will be treated as a Preliminary Objection and Motion to Dismiss.] 


The Commission’s Rules of Administrative Practice and Procedure (Rules), 52 Pa.Code Chapters 1, 3 and 5, provide for the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

The Commission’s Rules provide, in relevant part:

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper 
service of the pleading initiating the proceeding.

52 Pa.Code § 5.101(a)(1).

The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. denied, 637 A.2d 293 (Pa. 1993).

The Commission recently discussed the issue of its jurisdiction over repair service agreements between a public utility and one of its customers in Nicholla Anderson v. Philadelphia Gas Works, Docket No. F-00825712 (Order entered August 29, 2002)(Anderson); see also, Sophia Ottaviano v. Philadelphia Gas Works, Docket No. C-20066357 (Order entered September 22, 2006)(Ottaviano).  In Anderson, the Commission held that a repair contract/warranty dispute did not involve a law, regulation or order that it had jurisdiction to administer.  66 Pa. C.S. §701.  There, the Complainant alleged that PGW violated a parts and labor warranty agreement by billing the Complainant for repairs to her gas range.  The Commission stated:

Servicing the Complainant’s appliance is not an essential part of PGW’s public gas service.  It is merely a supplemental service incidental to its primary gas service.  As noted in Felix v. Pa. P.U.C., 146 A.2d 347 (Pa. Super. Ct. 1958), private services that merely supplement the public services provided by a utility do not fall within the Commission’s jurisdiction.  PGW’s obligations to service the Complainant’s appliance are defined by the terms of the private agreement between PGW and the Complainant, not by the public rights embodied in the Public Utility Code.  

As correctly noted by the ALJ, the Commission has no jurisdiction to rule on the validity of a private agreement of that type.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); Allport Water Auth. v. Winburne Water Co., 393 A.2d 673 (Pa. Super. Ct. 1978).   (Emphasis added).

		Similarly, in Ottaviano, supra, the Complainant alleged that PGW wrongfully refused to repair her furnace and removed her from its PLP for gas appliance repairs.  For relief, the Complainant sought reimbursement for the cost of repairing her furnace and restoration to the PLP.  PGW responded to the complaint asserting that the Commission lacked jurisdiction to decide the matter.  The Commission, citing Anderson and Felix, agreed with the Respondent.  In the Initial Decision that was subsequently rendered final pursuant to the provisions of the Public Utility Code, the Presiding Officer stated:

Since the present case involves a purely private contractual dispute between a public utility and a customer relating to a parts and labor plan to repair a gas furnace, it involves merely a supplemental service incidental to the utility’s primary obligation to provide gas service to the public.  As in Nicholla Anderson, PGW’s obligations to service the Complainant’s appliance are defined by the terms of the private agreement between PGW and the Complainant, not by the public rights embodied in the Public Utility Code.  Thus the Commission has no jurisdiction to rule on the validity of this private agreement.

Ottaviano at 4.

		Since the present case involves a purely private contractual dispute between a public utility and a customer relating to a parts and labor plan to repair a gas furnace, it involves a supplemental service incidental to the utility’s primary obligation to provide gas service to the public.  As in Anderson, PGW’s obligations to service the Complainant’s appliance are defined by the terms of the private agreement between PGW and the Complainant, not by the public rights embodied in the Public Utility Code.  Thus, the Commission has no jurisdiction to rule on the validity of this private agreement.  The proper jurisdiction for this matter may be with the Court of Common Pleas.

		Respondent is correct that the Commission does not have jurisdiction over the subject matter of the Complaint.  Respondent’s Preliminary Objection is granted.  The Complaint is dismissed with prejudice.

CONCLUSIONS OF LAW

		1.	Complainant’s answer to the Preliminary Objections was due no later than September 27, 2010.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  

2.	The Commission’s Rules of Administrative Practice and Procedure (Rules), 52 Pa.Code Chapters 1, 3 and 5, provide for the filing of preliminary objections.  52 Pa.Code § 5.101.  

3.	Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

4.	The Commission’s Rules provide, in relevant part:

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper 
service of the pleading initiating the proceeding.

52 Pa.Code § 5.101(a)(1).

		5.	The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  

		6.	The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945).  

		7.	Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  

		8.	Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. denied, 637 A.2d 293 (Pa. 1993).

		9.	A repair contract/warranty dispute did not involve a law, regulation or order that the Commission has jurisdiction to administer.  Nicholla Anderson v. Philadelphia Gas Works, Docket No. F-00825712 (Order entered August 29, 2002); see also, Sophia Ottaviano v. Philadelphia Gas Works, Docket No. C‑20066357 (Order entered September 22, 2006).  



		10.	Private services that merely supplement the public services provided by a utility do not fall within the Commission’s jurisdiction.  Felix v. Pa. P.U.C., 146 A.2d 347 (Pa. Super. Ct. 1958).

		11.	It is just, reasonable and in the public interest that the complaint filed at Docket Number F-2010-2195246 is dismissed with prejudice.

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objections filed by Philadelphia Gas Works on September 13, 2010 at Docket No. F-2010-2195246 are sustained.

2.	That the Complaint filed on August 15, 2010 by Nitin Desai against Philadelphia Gas Works at Docket No. F-2010-2195246 is dismissed.

3.	That the record at Docket Number F-2010-2195246 be marked closed.


Date: September 15, 2011									
						Joel H. Cheskis
						Administrative Law Judge
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