BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Frank J. Valenzisi					:
							:
	v.						:		C‑2010-2193690
							:
Total Environmental Solutions, Inc.			:



INITIAL DECISION 


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On August 12, 2010, Frank J. Valenzisi (“Complainant” or “Mr. Valenzisi”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Total Environmental Solutions, Inc. (“Respondent” or “TES”) and alleged opposition to the proposed rate increase.  In addition, Complainant stated, “My lot is not buildable and I don’t want to pay any charges + possible pay back.”  The formal complaint did not name the public utility involved.

	On August 17, 2010, the Secretary’s Bureau of the Commission served a notice upon TES which indicated Complainant had filed a complaint against it, and requested an Answer be filed within twenty days.  The Commission served the complaint upon TES at its corporate office in Baton Rouge, Louisiana.  No answer was filed by TES in response to the complaint.  

		On September 2, 2011, the Office of Administrative Law Judge (“OALJ”) issued a Telephone Hearing Notice and scheduled this matter for Wednesday, October 26, 2011 at the Commission’s offices located at Piatt Place, 301 Fifth Avenue, Pittsburgh, Pennsylvania.

		On September 9, 2011, the presiding officer issued the First Interim Order in which Respondent was ordered to file an Answer on or before September 21, 2011.

		On September 14, 2011, Attorney Thomas J. Sniscak filed a Motion to Strike, Dismiss or Mark Complaint Proceeding Closed on behalf of Total Environmental Solutions, Inc.  (“TESI”), which included a Notice to Plead (pursuant to 52 Pa. Code §5.62 and §5.63).  TESI’s counsel averred the complaint filed on August 12, 2011 was never served on him as counsel for TESI in a then-ongoing rate proceeding.  TESI noted a complaint that was virtually identical to this one was received in the Secretary’s Bureau on the same day and was docketed at No. C‑2010-2193282.  That complaint differed from the one in this proceeding in one detail:  the complaint listed the utility involved and specified it was TESI.

		The complaint docketed at No. C-2010-2193282 was consolidated with the ongoing rate proceeding (docketed at No. R-2010-2171918).  The rate proceeding ended with a settlement which the Commission approved on March 17, 2011.  In addition, the complaint filed by Mr. Valenzisi at C-2010-2193282 was withdrawn by Complainant in October 2010.

		TESI avers in its Motion that an Answer is not required when a complaint is filed regarding a rate case issue in a general rate case proceeding, pursuant to 52 Pa. Code §5.61(d).  In addition, TESI contends the rate case proceeding concluded and Complainant already withdrew a complaint on the same grounds alleged herein.  

TESI alleges, inter alia, the complaint filed in this proceeding is a duplicate and requests the complaint in this proceeding should be stricken, dismissed or marked as closed.    

Complainant did not respond to the Motion to Strike, Dismiss or Mark Complaint Proceeding Closed.  

DISCUSSION

		The doctrine of res judicata reflects the refusal of the law to tolerate the re‑litigation of a matter decided by a court of competent jurisdiction.  A final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to prevail, four conditions must be met:  (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswaqenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313, 1316, 1317 (1983); O’Toole v. Bell Telephone Co. of Pa., 77 Pa. P.U.C. 98 (1992).

		Therefore, this formal complaint must be dismissed because issues previously litigated and decided will not be revisited.  

		There is no question that this proceeding involves the same issues, causes of action, parties, and capacities of parties as existed in the proceeding docketed at No. C-2010-2193282.  Moreover, the issues delineated in both dockets are identical; a final judgment on the merits was entered in No. C-2010-2193282; Complainant was the same person identified in the previous case; and he had a full and fair opportunity to litigate the issues in question in the prior action.  Therefore, consideration of these issues is barred by the doctrine of res judicata.

		In addition, this proceeding is barred by Section 316 of the Public Utility Code, 66 Pa. C.S. §316, which states in pertinent part:

Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.


The Commission’s Opinion and Order in No. C-2010-2193282, and the rate proceeding to which it was attached at R-2010-2171918, likewise remains conclusive upon the parties to the present action.  For these reasons, the issue cited in the complaint herein will receive no further consideration here.

		The Commission has the discretion to “dismiss any complaint without hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S.A. §703(b).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is solely one of law, the Commission need not hold a hearing.[footnoteRef:1] [1:  	Lehigh Valley Power Committee v. PA P.U.C., 128 Pa. Commw. 259, 563 A.2d 548 (1989).  Also Edan Transportation Corp. v. PA P.U.C., 154 Pa. Commw. 21, 623 A.2d 6 (1993).] 


In this matter, Complainant contends the proposed rate increase is wrong and requests the Commission stop Respondent from implementing a rate increase.  Respondent asserts the matter should be dismissed because Complainant’s concerns were addressed adequately during the general rate increase proceeding.  In addition, Complainant has not responded to object to Respondent’s Motion to Strike, despite receiving a Notice to Plead.  

For these reasons, the formal complaint filed by Complainant at Docket No. C‑2010-2193690 must be dismissed as duplicative with the proceeding Complainant filed at Docket No. C-2010-2193282.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties to this dispute.

2.	The Commission does not have jurisdiction over this dispute because it involves a matter previously litigated and in which the Commission issued a final order.

3.	A hearing in this matter is not necessary in the public interest.



ORDER


		THEREFORE,

		IT IS ORDERED:

		That the complaint of Frank J. Valenzisi against Total Environmental Solutions, Inc. at Docket No. C‑2010-2193690 is hereby stricken and dismissed, and should be marked as closed.


Date:  October 4, 2011										
								Katrina L. Dunderdale
								Administrative Law Judge
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a)	Frank J. Valenzisi vs. Total Environmental Solutions, Inc. (Docket C-2010-2193690).   


b)	On August 12, 2010, Complainant filed a Complaint against Total Environmental Solutions, Inc. (“TES”) at Docket No. C-2010-2193690 which alleged Complainant objected to the proposed rate increase.  Respondent did not file an Answer.  On September 9, 2011, the presiding officer issued an Interim Order requiring Respondent to file an Answer.  On September 14, 2011, Respondent filed a Motion to Strike, Dismiss or Mark Complaint Proceeding Closed because formal complaint was identical to one disposed through the rate proceedings at R‑2010-2171918 and which Complainant withdrew in October 2010.


c)	Judge Dunderdale on October 4, 2011 dismissed the complaint as violative of res judicata.

