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MOTION OF
COMMISSIONER PAMELA A. WITMER

	The Complainant in this case filed a Formal Complaint against PECO Energy Company (“PECO” or “Company”), alleging that he never applied for PECO services and that his verification documents obtained by  the Company were erroneous and forged.  This proceeding was set for hearing and was convened as scheduled at 10:00 a.m. on August 24, 2010; however, Mr. Wiggins was unable to be located until approximately 10:35 a.m., but was purportedly in the building since 9:40 a.m.  In light of Mr. Wiggins’ attendance and intent to actively participate in the evidentiary hearing, the ALJ rescheduled the evidentiary hearing for February 8, 2011.  For reasons unexplained, Mr. Wiggins failed to appear at the February 8, 2011 hearing and, upon consideration of a Motion by PECO, the ALJ granted PECO’s request to dismiss Mr. Wiggins’ Complaint, with prejudice, for failure to prosecute. 

	While I acknowledge that the Commission has, on many occasions, dismissed pro se complaints with prejudice when complainants fail to appear at a hearing out of concern for the waste of Commission (and respondent’s) time, money and energy, I believe that in this case, Mr. Wiggins’ Complaint should be dismissed without prejudice.  Here, Mr. Wiggins made an effort to attend the initial hearing, but could not be found in a timely manner in order to participate.  Although I agree that because Mr. Wiggins did not attend the rescheduled hearing, his Complaint should be dismissed, I believe that the ALJ’s initial decision should be modified to dismiss the Complaint without prejudice in order to preserve Mr. Wiggins’ due process rights in light of Mr. Wiggins’ clear intent and attempt to be heard. 
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THEREFORE, I MOVE THAT:
1. The Initial Decision in this proceeding issued February 9, 2011, be modified consistent with this Motion.

2. The Office of Special Assistants prepare an Opinion and Order consistent with this Motion.
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