PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265


 	       Public Meeting held October 14, 2011 


Commissioners Present:

	Robert F. Powelson, Chairman
	John F. Coleman, Jr., Vice Chairman
	Wayne E. Gardner
	James H. Cawley - Absent
	Pamela A. Witmer 


Peter Coppola								     C-2010-2186754
	
	v.														
PECO Energy Company 				


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Peter Coppola on behalf of ELCO Corporation d/b/a A&S Deli[footnoteRef:1] (A&S Deli or Complainant), on March 17, 2011, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones, issued on March 1, 2011.  Replies to Exceptions were not filed.  For the reasons stated below, we deny the Exceptions and modify the ALJ’s Initial Decision.        [1: 	 	As discussed further herein, we find that the Complainant herein is ELCO Corporation d/b/a A&S Deli, rather than Mr. Coppola. ] 


History of the Proceeding

On July 9, 2010, Mr. Coppola filed a Formal Complaint alleging that there were incorrect charges on an electric bill he received from PECO Energy Company (PECO).  He also stated that he asked PECO to change the meter on numerous occasions.  He indicated that, when PECO finally changed the meter, it requested a $1,500 security deposit for frequent late payments.  Mr. Coppola further stated that the serviceman from PECO who changed the meter did not communicate that there were any problems with the meter.  

On July 29, 2010, PECO filed an Answer to the Complaint in which it denied that there were incorrect charges and requested that the Complaint be dismissed.  PECO indicated that the proper charges to the service address listed in the Complaint resulted in a balance of $6,025, which includes a revenue protection meter tampering fee of $350.  Answer at 1.  According to PECO, on March 9, 2010, PECO conducted a field investigation at the service address and discovered evidence of meter tampering.  PECO stated that its technician made repairs and installed a new meter.  It then back-billed the account from April 2, 2008 through March 9, 2009 based on actual readings from the new meter.  PECO further indicated that based on its records, Mr. Coppola had not previously called to request a meter change.  Id. at 2.

PECO further stated that the “Complainant”[footnoteRef:2] is a commercial customer who receives service for a business, A&S Deli.  It noted that Commission regulations require a corporation to be represented by counsel in adversary proceedings, and requested that the ALJ order that an attorney enter an appearance on behalf of the Complainant by a date certain.  Id. at 1. [2:  	The Answer does not explicitly state who PECO believes is the “Complainant” in this case, but it clearly asserts that the Complainant is a corporation.  Complaint at 1 n. 1.] 

The ALJ issued a Hearing Notice dated November 4, 2010, scheduling an Initial Hearing on January 4, 2011.  The ALJ also issued a Prehearing Order dated November 10, 2010.  The Prehearing Order provided the following:

11.	By Answer PECO Energy Company (“PECO”) stated that the Complainant in this proceeding is a commercial customer, A&S Deli.  It is noted that the formal complaint is signed by Peter Coppola as president.  PECO stated that due to its filed Answer which denied a claim in the formal complaint, the matter in this proceeding is adversarial and requires Complainant be represented by counsel. … Complainant must provide evidence that it is represented by counsel through a Notice of Appearance with the Pennsylvania Public Utility Commission (“PUC”) to be filed no later than December 28, 2010.  Failure to file a Notice of Appearance timely may result in an unfavorable resolution of the proceeding for the Complainant.      

Prehearing Order at 3 ¶ 11.

By telephone call on December 30, 2010, Mr. Coppola requested that the matter be rescheduled due to a death in the family.  By Order dated December 30, 2010, the ALJ granted the requested continuance.  The ALJ noted her previous directive to provide evidence of an attorney to represent A&S Deli by December 28, 2010, and advised the Parties that the ALJ had not yet received such evidence.  The ALJ extended the deadline to provide evidence of counsel to January 14, 2011, and again stated that failure to provide such evidence may be detrimental to the Complainant’s interests.  

The Initial Hearing in this matter was held on February 4, 2011.               Mr. Coppola was present and intended to represent A&S Deli.  Counsel was present to represent PECO and was accompanied by three witnesses.  During the hearing,             Mr. Coppola confirmed that he received the November 10, 2010 and December 30, 2010 Prehearing Orders.  Tr. at 6, 7, and 8.  He stated that he did not feel that he would need an attorney and that he could not afford an attorney.  He averred that he did not realize the hearing was a formal proceeding and that he was not familiar with the Commission’s processes.  Tr. at 7.  He also stated that he did not carefully read the paperwork and requested a continuance.  PECO opposed the request for a continuance as it was prepared to proceed with the hearing.  The ALJ denied the continuance request and informed the Parties that a written decision would be issued subsequently.  Tr. at 8.  

On the afternoon of February 4, 2011, after the Initial Hearing,                Mr. Coppola sent a facsimile correspondence to the ALJ requesting reconsideration of the continuance because he believed he was being sued as an individual and not as a business.  He asked to be heard on this dispute and apologized for wasting everyone’s time.        

In the Initial Decision, issued March 1, 2011, the ALJ denied the request for a continuance and dismissed the Complaint for failure to comply with the ALJ’s Orders dated November 10, 2010 and December 30, 2010.  I.D. at 5, 6, and 7.  As previously noted, Mr. Coppola filed Exceptions on March 17, 2011.  No Replies to Exceptions were filed.

Discussion

ALJ Jones made nine Findings of Fact and reached four Conclusions of Law.  I.D. at 3-4, 6-7.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 
 
		We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 
(Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

In the Initial Decision, the ALJ dismissed the Complaint for failure to comply with the presiding ALJ’s Orders dated November 10, 2010 and 
December 30, 2010.  I.D. at 7.  The ALJ noted that Mr. Coppola was ordered to file a Notice of Appearance to show that appropriate legal representation was obtained.  The ALJ stated that she did not enforce the deadlines in the Orders, but, instead, she waited until the scheduled evidentiary hearing to confirm that Mr. Coppola did not dispute that A&S Deli, a commercial entity, was the customer of record and that an attorney was not present to represent the interests of A&S Deli.  I.D. at 4-5.  The ALJ stated that her actions provided additional time to comply with the directive to obtain legal representation.  The ALJ concluded that failure to comply with the Orders was not reasonable or excused and was a sufficient basis to dismiss the Complaint without a hearing.  I.D. at 5.      

The Initial Decision also addressed the request for a continuance on February 4, 2011 after the scheduled evidentiary hearing was adjourned.  The ALJ denied the request on procedural grounds because it did not comply with the Commission’s Regulations as it was untimely and not in the proper form.  Moreover, the ALJ stated that Mr. Coppola did not provide any reason for the request other than his failure to read the Orders in their entirety.  The ALJ concluded that this rationale did not constitute good cause for which to reschedule the hearing in this matter.  I.D. at 6.                       

In his Exceptions, Mr. Coppola avers that the ALJ failed to recognize the fact that the customer of record is Peter Coppola, and not A&S Deli.  The Complainant states that “[a]ny agreement between Peter Coppola and A&S Deli is a matter left to     Mr. Coppola at the conclusion of this matter, since it will be Mr. Coppola who is ultimately responsible for any deficiency.”  He further states that A&S Deli does not exist.  Exceptions at 1.  

Before addressing the Exceptions, we must first discuss who the proper Complainant is in this proceeding.  When Mr. Coppola filed the instant Complaint, he signed the Complaint as President in the portion of the Complaint labeled “Title of authorized employee or officer.”  However, he did not identify the entity of which he is president.  In its Answer to the Complaint, PECO stated that the “Complainant” is a commercial customer who receives service for a business, A&S Deli, at the service address listed in the Complaint.  Answer at 1.  PECO attached to its Answer, as Exhibit 1, a copy of the account activity statement for the service address listed in the Complaint, which shows that Mr. Coppola receives a commercial rate for electric service at the address in question.
  
The ALJ referred to the customer of record as A&S Deli in both her November 10, 2010 and December 30, 2010 Orders and during the Initial Hearing.  
Tr. at 7.  Although we are concerned that the ALJ apparently issued her orders in reliance on the assertion in PECO’s pleading, we will not reverse the Initial Decision on this basis.  Mr. Coppola had the opportunity to dispute that A&S Deli was the customer of record, but did not do so during the pre-hearing or the hearing process.  Additionally, the Pennsylvania Department of State’s records indicate that A&S Deli is a fictitious name owned by ELCO Corporation, of which Peter Coppola is the President.  We find that ELCO Corporation d/b/a A&S Deli is the proper Complainant in this case.  

We note, however, that while the ALJ has treated A&S Deli as the Complainant by requiring it to have legal representation for the hearing, the Initial Decision found that Mr. Coppola was the Complainant.  Finding of Fact 1.  Accordingly, we will modify the Initial Decision to the extent that it refers to Mr. Coppola as the Complainant.   
We also find that the ALJ correctly ordered that an attorney enter an appearance of counsel to represent A&S Deli at the scheduled hearing.  The failure of A&S Deli to be represented by counsel in this proceeding violated our Regulations requiring a corporation to be represented by an attorney in an adversarial Commission proceeding.  In New Fizon Catering, Inc. v. PECO Energy Company, Docket Nos.         C-2008-2065498 and C-2008-2079076 (Order entered June 24, 2009) at 7-8, we stated:

The simple filing of a formal complaint does not automatically trigger an adversarial proceeding because, until the answer is filed, it is not known whether the formal complaint will be contested.  Furthermore, formal complaints may be and often are satisfied by the respondent, under the procedures outlined in 52 Pa. Code § 5.24, or via a mediation process.

It is when a proceeding is adversarial that attorney representation may be an issue.  In her concurring statement to a 1995 Commission Order, Commissioner Crutchfield explained the Commission’s obligation to require attorneys in adversarial proceedings for parties other than individuals proceeding pro se:

In Pennsylvania, the Supreme Court is responsible for regulating the practice of law, and this Commission is bound by the Supreme Court’s rules.  The only persons authorized to practice law in Pennsylvania are as follows: (1) persons fully admitted to the Pennsylvania bar; (2) persons admitted pro hac vice under Rule 301; and (3) persons qualified as certified legal interns under Rule 321.  The Pennsylvania Supreme Court in Shorz v. Farrell, 327 Pa. 81, 193 A.20 (1937), held that if the nature of an administrative hearing is to determine questions of fact or interpretation of administrative law, then the hearing is of a judicial character.  Any participation in such a hearing constitutes the practice of law.  Accordingly it would be unlawful to allow nonattorney representation in adversarial proceedings before the Commission.  

James and Judith Simon v. Franklin Water Company, Docket No. C-00956589 (Order entered January 29, 1996).  

In the instant case, there can be no question that the proceeding is adversarial.  PECO filed an Answer contesting the Complaint and continued to contest the Complaint during the hearing. 

We further find that the ALJ properly dismissed the Complaint for failure to comply with the November 10, 2010 and December 30, 2010 Orders directing the Complainant to acquire counsel.  In Snyderville Community Development Corporation v. Philadelphia Gas Works, Docket No. C-20055032 (Order entered July 31, 2006), we determined that the Complainant’s failure to comply with the ALJ’s multiple Orders directing the entry of appearance of an attorney to represent the Complainant at the evidentiary hearing warranted dismissal of the Complaint.  We stated that “[a]n ALJ’s Orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss the Complaint without a hearing.”  Id. at 10 (citing Treffinger v. PPL Electric Utilities Corp., Docket No. C-20027979 (Order entered March 3, 2003)).  The ALJ’s decision in this case is consistent with our holdings in Snyderville and Treffinger.  The Complainant here did not provide any compelling reasons for its failure to comply with the ALJ’s Orders.    

Finally, we shall refuse to consider the Exceptions filed in the instant case.  In Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. 
C-2008-2033437 (Order entered February 4, 2010), and Shira Meng and Master Holding, LP v. Philadelphia Gas Works, Docket No. C-2010-2213316 (Order entered           August 11, 2011), we refused to consider Exceptions that were filed by a corporate officer on behalf of the corporation.  Similarly, we will not consider the Exceptions filed by Mr. Coppola on behalf of A&S Deli.

Conclusion

		For the reasons discussed herein, we shall deny Peter Coppola’s  Exceptions and modify the ALJ’s Initial Decision to the extent that it refers to Peter Coppola as the Complainant, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

		1.	That the Exceptions of Peter Coppola, filed March 17, 2011, are denied, consistent with this Opinion and Order.      

		2.	That the Initial Decision of Administrative Law Judge 
Angela T. Jones, issued March 1, 2011, is modified, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by Peter Coppola against PECO Energy Company at Docket No. C-2010-2186754 is dismissed.  

		4.	That the request for a continuance filed by Peter Coppola on February 4, 2011 is denied.






5.	That the proceeding docketed at C-2010-2186754 shall be marked closed. 

[bookmark: _GoBack][image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  October 14, 2011 

ORDER ENTERED:  October 14, 2011
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