BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Norfolk Southern Railway Company

:


For approval to abolish and replace with one lane

:



Roadway on fill at a public above-grade crossing

:


Where High Street crosses over the track of


:
A-2008-2075123


Norfolk Southern Railway Company in the City of

:

Bethlehem, Northampton County, and the


:

Allocation of costs incident thereto



:






ORDER REGARDING STIPULATION OF SETTLEMENT 


On July 28, 2011, I was informed that all active parties had reached a settlement in principle of all issues in the above-captioned matter to provide for abolishment of the above-mentioned crossing in place, with provisions for protection of the public.  Accordingly, on July 28, 2011, I issued an Order Suspending Litigation Schedule and Providing for Settlement Procedures, which required the parties to provide a settlement petition to me, no later than September 15, 2011.  The September 15, 2011 date was later changed to September 19, 2011.


On September 19, 2011, the active parties to this proceeding filed a Stipulation of Settlement (Stipulation or Settlement) in the above-captioned matter to resolve all issues among all parties.  After reviewing the Stipulation, I discovered that the document contained a major change from the information previously provided to me in that the requested Ordering Paragraphs in the Stipulation requested Commission jurisdiction over and supervision of the bridge removal, to be completed within three (3) years.  In addition, there was a major internal inconsistency within the Stipulation in that, while the Ordering Paragraphs provided for Commission jurisdiction and supervision, to allow for Commission oversight of the bridge removal, the numbered paragraphs in an earlier part of the Stipulation provided for abolishment of the subject crossing in place.



On October 14, 2011 via email, I notified the parties of this inconsistency, and indicated that the Commission, in my view, could not approve an abolishment in place; thereby relinquishing jurisdiction, and also, at the same time, retain jurisdiction and oversight over the bridge removal.  In addition, if it was the parties’ intent that the Commission retain jurisdiction to assure satisfactory completion of the bridge removal, there were no proposed Ordering Paragraphs to provide direction on the demolition and any protection that may be needed for the safety of the public.  I provided the parties ten (10) days, or until October 24, 2011, to redraft the Stipulation and present a complete and internally consistent settlement document for my consideration.  I reminded the parties that it was not the responsibility of the presiding officer to rewrite the parties’ agreement to be consistent.  



Finally, I provided notice to the parties that if I was not provided a revised signed settlement document, consistent with the intent of the parties, by October 24, 2011, I would assume that the parties did not wish to revise the settlement and would proceed accordingly.





THEREFORE,



IT IS ORDERED:



1.
That the parties are given the opportunity to provide to the presiding officer, a revised stipulation in settlement, with signatures and attached supporting documents, which is complete and internally consistent, by close of business (4:30 p.m.) on Monday, October 24, 2011, in both an electronic version (Word 2003 or compatible) and hard copy, and file the revised document with the Secretary’s Bureau, along with a CD of all settlement documents in searchable pdf format.


2.
That if the revised stipulation in settlement, as referenced in Ordering Paragraph #1, is not filed and provided to the presiding officer in-hand by 4:30 p.m., on Monday, October 24, 2011, it will be presumed that the parties do not wish to revise the settlement, and I will proceed accordingly. 
Date:
October 17, 2011 



________________________________







Kandace F. Melillo








Administrative Law Judge
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