BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



J3 Energy Group, Inc.					:
							:
		v.					:	C-2011-2219920
							:
West Penn Power Company				:


SECOND AMENDED SCHEDULING ORDER AND 
ORDER GRANTING THE MOTION TO COMPEL FILED BY THE WEST PENN POWER COMPANY AGAINST THE J3 ENERGY GROUP, INC. 



On January 10, 2011, J3 Energy Group, Inc. (“J3”) filed a formal complaint contending that West Penn Power Company (“West Penn”) had incorrectly evaluated the bid that J3 had submitted to supply solar photovoltaic alternative energy credits (“SPAECs”) in response to a competitive Request For Proposals (“RFP”) issued by West Penn.  J3’s bid had not been selected in the RFP process.

West Penn answered the Complaint on February 2, 2011, and stated that its evaluation of J3’s SPAEC bid proposal was correct.  West Penn stated that it followed its default service procurement process for SPAECs, as approved by the Commission Order entered September 8, 2010, at Docket No. P-00072342, and that West Penn’s competitive bid solicitation was further conducted pursuant to Commission regulations at 52 Pa. Code § 54.186. 

A Prehearing Conference was held in the above-captioned matter on Monday, August 8, 2011.  On August 9, 2011, a Scheduling Order was issued setting forth the procedural schedule for the case, and setting a hearing date of October 17, 2011.  Thereafter, I was notified on or about September 16, 2011, that the parties had reached a settlement, and they requested the scheduling order be modified such that testimony would no longer be due on October 7, 2011, and that the parties would have until October 14, 2011, to submit a joint petition for settlement.  This was ordered in an Amended Scheduling Order dated September 23, 2011.  However, the hearing date of October 17, 2011, remained in the schedule to the extent a hearing would be necessary to clarify the settlement terms or add evidence to the record.  Further, the order directed that in the event no joint petition for settlement is filed at the Commission on or before October 14, 2011, the hearing scheduled for October 17, 2011, would be converted to a prehearing conference.

As the oral agreement was never reduced to a written joint petition for settlement, on October 17, 2011, a second prehearing conference was held.  The following counsel appeared at the Prehearing Conference:  John L. Munsch, Esquire, on behalf of West Penn; and Thomas J. Russial, Esquire, on behalf of J3.

The following matters were addressed at the prehearing conference:  (1) the Application for Subpoena submitted by J3 Energy seeking documents prepared by Frank Mossburg, Managing Director of Boston Pacific Company, Inc.; (2) outstanding discovery matters; (2) procedural deadlines and hearing dates; and (3) an anticipated motion for summary judgment.  These matters are discussed below.

Procedural Schedule
	
	The procedural schedule is as follows:

Prehearing Conference				October 17, 2011
J3’s responses to Interrogatories due West Penn	November 7, 2011
Motion for Summary Judgment deadline		November 15, 2011
Direct Testimony due					December 22, 2011
Rebuttal Testimony due				December 30, 2011
Evidentiary Hearing					January 5, 2011
Main Brief deadline					February 6, 2011
Reply Brief deadline					February 16, 2011

	The above filing dates are all in-hand dates (by 4:30 p.m.) to the parties and the presiding officer.  All parties are reminded to serve the presiding officer with all filed documents, and to provide the presiding officer with an e-version in Word 2003.

Identification of witness order

	Counsel for J3 will coordinate the order of witnesses and estimated time for cross-examination by each party, and will supply a copy of the witness order to me approximately one (1) week prior to the hearing, or as soon thereafter as possible given that testimony is due approximately one week prior to the hearing.

Service of documents

	Service of documents by e-mail (by 4:30 p.m.) on the due date will be considered in-hand service, if a hard copy is sent by the following day via first class mail.  The service list is attached to this Second Amended Scheduling Order.  

Timing of motions or objections with respect to prepared written testimony

	Motions or objections with respect to written testimony must be presented in writing and provided to the parties and the presiding officer no later than 24 hours prior to the date that the witness is scheduled to testify. 

Location and start time of hearing
	The hearing will be held at 10:00 a.m. on January 5, 2011, at the Commonwealth Keystone Building, in Harrisburg, PA.

Transcript turnaround time

	The transcript turnaround time is three (3) days.

Discovery matters

	The standard for permissible discovery is set forth in the Commission’s regulations at 52 Pa. Code §5.321(c) as follows:

		§ 5.321. Scope.
(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 
	On August 23, 2011, West Penn filed a Response to J3Energy Group’s Objections to West Penn Power Company’s First Set of Interrogatories and Request for Production of Documents which is being treated as a Motion to Compel.  J3 objects to answering Interrogatories Nos. 5, 6, 7, 8, 11 and 12, arguing the information sought is irrelevant to the case at hand, and pertains more to a breach of contract action, as opposed to the cause of action currently before the Commission.  However, I am persuaded by West Penn’s argument that the fact that J3 may not have suffered detriment from the alleged misevaluation of its bid is relevant to the proceeding.  The value ultimately obtained from J3’s SRAECs is also relevant to the Complainant’s loss or grievance in the proceeding, and while the Commission does not have jurisdiction to award compensatory damages, it does have jurisdiction over the relief sought in Complainant’s Complaint of requiring West Penn to re-evaluate the bids, and if an error is found, possibly directing the award of a contract to J3.   West Penn may wish to argue that J3 did not suffer any detriment from a possible misevaluation, and therefore a re-evaluation of the bidding process is unreasonable and unnecessary.

	As it appears the information requested may lead to admissible evidence, the motion to compel shall be granted, and J3 shall have until November 7, 2011 to respond to West Penn’s Interrogatories Nos. 5, 6, 7, 8, 11 and 12.  J3 may submit a proposed draft protective order to the presiding officer for her signature, in order to protect the confidential nature of J3’s responses before November 7, 2011.

	Regarding J3’s Application for Subpoena submitted by J3 Energy Group, Inc. seeking documents prepared by Frank Mossburg, Managing Director of Boston Pacific Company, Inc., said request shall be denied because of the highly sensitive and confidential nature of the documents requested.  However, in the alternative, since the Bureau of Technical Utility Services as well as both parties agree to the Bureau’s release of the requested documents to West Penn, J3 counsel and eligible outside experts under a protective order, I am issuing a separate uncontested protective order pertaining to the parties and their counsel and experts.
	
Protective Order

	The Protective Orders dated July 19, 2011, and October 17, 2011 shall remain in full force and effect throughout this proceeding.


Settlement

	The parties are encouraged to continue settlement discussions.  The parties are reminded that if a settlement is reached, they should file a petition for settlement as well as individual party’s statements in support of the settlement petition.  Additionally, it may be necessary to enter written testimony and other evidence into the record with a settlement petition, in order to provide the presiding officer with enough evidence to support findings that the proposed settlement is in the public’s interest and that any proposed rate increase is reasonable and just.  Evidence may be moved into the record with a written verification, or with the testimony of a live witness attesting to the truthfulness of the testimony offered.  Any settlement petitions are to be filed in hard copy as well as in a CD in searchable PDF format.  In addition, any settlement petitions are to be delivered to me in hard copy as well as electronically in Word format. 
 	
THEREFORE,

IT IS ORDERED:

1.	That the procedural schedule is as follows:

Prehearing Conference				October 17, 2011
J3’s responses to Interrogatories due West Penn	November 7, 2011
Motion for Summary Judgment deadline		November 15, 2011
Direct Testimony due					December 22, 2011
Rebuttal Testimony due				December 30, 2011
Evidentiary Hearing					January 5, 2011
Main Brief deadline					February 6, 2011
Reply Brief deadline					February 16, 2011


		2.	All discovery requests and responses will be served in-hand or via electronic mail, with hard copies of the documents sent via First Class Mail.

		3.	Service of documents by e-mail (by 4:30 p.m.) on the due date will be considered in-hand service, if a hard copy is sent by the following day via first class mail.  The service list is attached to this Scheduling Order.  

		4.	That West Penn Power Company’s Motion to Compel is granted, and J3 Energy Group, Inc. is directed to provide responses to Interrogatories Nos. 5, 6, 7, 8, 11, and 12 on or before November 7, 2011.  

		5.	That in the event J3 wishes the responses to Interrogatories remain confidential and protected, J3 must submit a proposed draft protective order regarding said information to the presiding officer before November 7, 2011, for her signature.

		6.	That J3’s Application for Subpoena submitted by J3 Energy Group, Inc. seeking documents prepared by Frank Mossburg, Managing Director of Boston Pacific Company, Inc., is denied as moot because the Bureau of Technical Utility Services agrees to release the requested documents to West Penn, J3 counsel and eligible outside experts under a protective order that has been issued under separate order dated October 17, 2011. 

		7.	That directives regarding other matters including: identification of witness order, motions, and settlement petitions are adopted as referenced in this Order.			



Date: October 17, 2011									
					Elizabeth H. Barnes
					Administrative Law Judge
C-2011-2219920 - J3 ENERGY GROUP INC v. ALLEGHENY POWER
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