BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Julius Taylor
:




:

        v.






:

C-2010-2193745 


:


Philadelphia Gas Works
:

INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING
On August 16, 2010, Julius Taylor (“Complainant”) filed a formal Complaint (“Complaint”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”) at Docket Number C-2010-2193745.  Complainant alleged that PGW had incorrect charges on his bill for gas service to 6320 Chew Avenue, Apartment 38-G, Philadelphia, Pennsylvania (“service address”).  Complainant claimed he paid no more than $125 per month from 2004 to the filing of his Complaint.  Complainant contended that he should not be paying anymore than the $125 per month for gas service.  Complainant also questioned the reliability, safety or quality of his gas service.  Complainant alleged that he only uses $30 worth of gas service per month.  Complainant requested a hearing to address his allegations.  
On September 1, 2010, Laureto Farinas, Esquire, counsel for PGW, filed an Answer to the Complaint.  PGW denied that there were incorrect charges on Complainant’s bill for gas service to the service address.  PGW denied that there is a reliability, safety or quality problem with the gas service at the service address.  PGW denied that Complainant made monthly payments since 2004 in the amount of $125.  PGW contended that the Company began receiving monthly payments in the amount of $125 in August 2005.  PGW denied that the Complainant’s monthly gas usage was about $30.  
PGW stated that the service address is equipped with an automatic meter reader (“AMR”).  PGW further contended that Complainant was a participant in the Company’s Customer Responsibility Program (“CRP”) from September 1999 to July 2002, August 2003 to July 2004, and October 2004 to December 2005.  Complainant failed to recertify for the CRP and thus, PGW suspended the account on December 27, 2005 and the full amount in arrears became due.  On January 25, 2006, PGW issued a bill for $3,998.52 due on or before February 17, 2006.  PGW began to bill Complainant the actual usage and not the monthly CRP amount.  Complainant’s total account balance is $5,879.72.  
The Commission’s Bureau of Consumer Services (“BCS”) issued a decision dated June 22, 2010, finding that the balance due for gas service in the amount of $5,845.03 was correct as rendered.  PGW requested that the Commission affirm the decision of BCS and find against the Complainant in this matter.

By Hearing Notice dated March 1, 2011, the Complaint was scheduled for an Initial Hearing on Thursday, April 14, 2011, at 9:30 a.m.  The Notice stated that the undersigned Administrative Law Judge (“ALJ”) was the presiding officer.  By Prehearing Order dated March 2, 2011, the undersigned ALJ confirmed the scheduled initial hearing date, and provided procedural rules for the proceeding.



The evidentiary hearing convened as scheduled.  PGW was represented by counsel, Mr. Farinas, and was accompanied by one witness, Ms. Anne Marie Cromley.  Complainant represented himself.  Complainant did not provide any exhibits to accompany his testimony.  Respondent provided the following five (5) exhibits:

(1) PGW Exhibit 1 – account history;

(2) PGW Exhibit 2 – account contacts; 

(3) PGW Exhibit 3 – CRP information on account;

(4) PGW Exhibit 4 – utility service agreement; and

(5) PGW Exhibit 5 – BCS decision.

Complainant objected to the documents in that he did not believe they were accurate.  The objection was overruled.  The hearing concluded resulting in transcribed testimony generating 97 pages but the record was left open for PGW to provide an exhibit regarding a meter exchanged with the meter at the service address.  



By Order #2 dated April 27, 2011, the undersigned ALJ provided the procedure for the late-filed exhibit regarding a gas meter at the service address.  In compliance with Order #2, PGW provided what was pre-marked as PGW Exhibit 6.  Order #2 stated that objections were to be filed on or before May 12, 2011.  No objections were filed by May 12, 2011.



On May 17, 2011, the undersigned ALJ received by facsimile consisting of two pages what can be characterized as a written synopsis of the Complainant’s testimony provided at the evidentiary hearing on April 14, 2011.  The undersigned ALJ sent the document to Respondent’s counsel and requested that it be filed with the Commission’s Secretary’s Bureau.  



By Order #3 dated May 24, 2011, the undersigned ALJ confirmed receiving the correspondence from Complainant and noted that there was no language in the correspondence that objected to the admittance of what was identified as PGW Exhibit 6.  By Order #3, the undersigned ALJ admitted PGW Exhibit 6 as there were no objections otherwise.  The record was closed by Order #3 on May 24, 2011.  This matter is now ripe for decision.
FINDINGS OF FACT

1. Complainant, Mr. Taylor, resides at 6320 Chew Avenue, Apartment 38C, Philadelphia, Pennsylvania (“service address”) where he receives gas service from PGW.  Tr. 5-6.
2. Complainant stated that he has gas heat, a gas oven, a gas stove, and a gas hot water heater at the service address.  Tr. 19-20.

3. Prior to 2003, Complainant participated in CRP and under the program he paid $51 per month for gas service.  Tr. 6.
4. Complainant recalled that his gas service was cut-off for a month sometime in 2003.  Prior to termination of his gas service for a month, Complainant was a CRP participant.  Tr. 7.
5. Complainant recalled that the gas service was restored through a medical certificate.  Tr. 7.
6. Complainant believed after service was restored that he had an agreement through CRP to pay $51 per month for gas service.  However, Complainant took it upon himself to pay $125 per month.  Tr. 12-13. 

7. Complainant testified that he consistently paid a $125 or more monthly payment for gas service and he also testified that he did not enter into another CRP agreement.  Tr. 13-14.

8. Complainant stated he paid more to have his gas restored because he paid $45 as a restoration fee.  Tr. 14.

9. Complainant stated that he had his gas terminated about four or five times since 2003.  Complainant has received Low Income Home Energy Assistance Program (“LIHEAP”) and CRISIS grants to get his gas restored.  Tr. 14-16.

10.  Complainant stated that his gas was terminated because PGW alleged lack of payment for the gas service at the service address.  Complainant has an outstanding balance for service rendered.  Tr. 17.

11. Complainant admitted that his monthly bills after 2003 from PGW showed a balance owed significantly more than $125.  Tr. 18-19.

12. Complainant recalled that he used a medical certificate at least once a year after 2003 to retain his gas service.  Tr. 22-23.

13. Complainant admitted that his gas heater doesn’t work effectively when it is really cold in the winter.  Consequently, Complainant turns on his gas oven.  He does not cook with his gas oven.  The oven is a source of heat in the winter.  Tr. 24.

14. Complainant believed that the gas meter at the service address was changed three times with the latest change in 2010.  Tr. 34-35.

15. Complainant claimed he has no access to the gas meter, has not seen the meter and has not read it.  Tr. 36.

16. Complainant believed that his gas bill is wrong because when the Company changed the meter the meter reading changed.  Tr. 37.

17. Anne Marie Cromley is an employee of PGW.  Her job is to investigate and resolve informal and formal complaints with BCS and the customer.  Tr. 38-39.

18. PGW Company records showed Complainant participated in CRP from October 31, 2004 through December 6, 2005 for monthly payments of $126.20.  Tr. 46 and PGW Exhibit3.

19. Complainant was suspended from CRP on December 27, 2005.  Complainant’s CRP was suspended because he was two payments behind in the amount of $288.01.  The CRP balance was put back into the Complainant’s current account.  Tr. 46-47 and PGW Exhibit 1.

20. Complainant had to catch up on his CRP payments, pay $288.01, to cure his suspension and get back active on CRP.  Tr. 47 and PGW Exhibit 1.   

21. Complainant’s CRP agreement at the time was $126.20 monthly gas service payment plus $3 monthly towards arrears for a total monthly payment of $129.20.  Tr. 47-48 and PGW Exhibit 1.  

22. The balance of Complainant’s account at the time CRP was suspended was $3,564.25.  Tr. 48 and PGW Exhibit 1.  

23. Complainant made monthly payments of $125 after December 2005, but he was no longer under a CRP agreement so his account accrued late payment charges and he was not paying the full billed amount so that his outstanding balance continued to increase.  Tr. 48-49 and PGW Exhibit 1.

24. On June 2, 2008, Complainant’s gas service was shut-off for non-payment, he was billed a turn-on charge and a deposit fee was requested.  Although Complainant made payments, the payments were not for the full billed amount, Complainant was not in any active PGW payment agreement, and Complainant had an outstanding balance due.  Complainant was advised to enter a payment arrangement with PGW.  Tr. 49-50 and PGW Exhibit 1.

25. Complainant continued to receive gas service because he paid the deposit for gas.  The interest on the deposit and the deposit were applied to his gas service account on October 22, 2008.  Tr. 50 and PGW Exhibit 1.

26. On October 28, 2008, Complainant’s gas service account was again shut-off for non-payment and then turned back on.  Tr. 50-51 and PGW Exhibit 1.

27. In the winter months, Complainant’s payment of $125 per month is significantly less than the actual amount billed.  Tr. 52 and PGW Exhibit 1.

28. On April 23, 2009, Complainant was billed a turn-on charge, which indicated that his gas service was shut-off for non-payment and turned back on again.  Again a deposit was requested.  Tr. 52 and PGW Exhibit 1.

29. Because Complainant failed to enter into a payment agreement with the Company, the same circumstances occur.  The deposit is reapplied to his account and the interest on the deposit is reapplied to his account.  Tr. 52-53 and PGW Exhibit 1.  
30. Complainant has an active service account, an outstanding balance of $5,928.06 as of April 4, 2011, with PGW, and no payment arrangement with the Company.  Tr. 53 and PGW Exhibit 1.

31. A PGW customer representative dealing with a customer with the circumstances of the Complainant, i.e. with an overdue balance, would customarily offer a payment arrangement based upon the customer’s income or offer to reenter the customer into a CRP agreement.  Tr. 53.
32. Because the Complainant was on CRP and was suspended, PGW would customarily request the Complainant to pay a catch-up amount to re-enter CRP.  Tr. 54.
33. Complainant received a medical hold from September 13, 2004 to October 7, 2004.  This hold gives the Complainant time to provide the Company with the medical information from his doctor.  Tr. 55 and PGW Exhibit 2.
34. If the Complainant obtained a medical certificate, he would have been advised that the Company would charge a deposit and the Complainant is advised to enter a payment arrangement with PGW.  Tr. 55-56.
35. Once the Complainant obtained the medical certificate, the Complainant has 30 days to make a payment arrangement with the Company.  Tr. 56.  

36. On March 8, 2005, the BCS closed a decision regarding the Complainant’s account because the Complainant was a participant in CRP.  Tr. 56 and PGW Exhibit 2.
37. Complainant filed an informal complaint with BCS claiming gas service was terminated on April 19, 2006.  A decision was rendered on December 6, 2006, which stated that Complainant has gas service and that Complainant has a CRP arrearage which prohibited the Commission from ordering a payment agreement.  Tr. 57 and PGW Exhibit 2.
38. Complainant filed an informal complaint on April 18, 2007, which was closed by BCS on March 22, 2008.  Customer failed to comply with the Company’s requirements to assure account information is discussed with the appropriate authorized person.  BCS could not direct a payment agreement because CRP arrearage was owed.  Tr. 57 and PGW Exhibits 2 and 4.

39. Complainant filed an informal complaint on May 30, 2008, because service was terminated or suspended.  A CRP payment arrangement was required by the Company to restore service if the Complainant met income requirements; otherwise Complainant would be required to pay the outstanding balance and a reconnection fee.  Complainant had service restored by medical certificate on June 4, 2008.  BCS dismissed the informal complaint on January 24, 2009 because Complainant had outstanding CRP arrearage.  Tr. 57-58 and PGW Exhibits 2 and 4.

40. On April 24, 2009, Complainant filed an informal complaint disputing a payment agreement.  PGW acknowledged that the Complainant made payments of $125 monthly but the budget amount at the service address was slightly higher than the $125.  Additionally, the Complainant was charged late payment fees and his monthly payments were only slightly higher than the late fees charged per month.  Regarding the informal complaint, PGW requested that the Complainant pay an up-front payment of $1,099.24 to catch-up or cure the CRP arrearage owed and to enter into another payment arrangement.  BCS closed the informal complaint on June 22, 2010, finding that the Complainant’s balance is correct, that the PUC cannot issue a payment arrangement because the balance contains CRP arrears and the customer should contact the Company for payment terms.  Tr. 59-60, 67 and PGW Exhibits 2 and 5.
41. On August 6, 2010, Complainant filed an informal complaint because service was terminated or suspended and a payment arrangement was needed.  PGW requested that Complainant pay the past due balance in the amount of $5,737, a reconnection fee of $123 and $104 as a security deposit.  BCS dismissed the case on August 26, 2010, stating the Complainant appealed the informal complaint.  Complainant simultaneously sent the formal Complaint and filed a medical certification on August 27, 2010.  On August 27, 2010, PGW turned gas service back on.  Tr. 61-62 and PGW Exhibit 2. 
42. The last grant from Pennsylvania Department of Welfare, Complainant received a CRISIS grant on May 21, 2000.  Complainant received notices to see if he was eligible for grants to reduce his outstanding balance for his gas bill.  Tr. 62 and PGW Exhibit 3.

43. The Complainant’s usage does increase in the winter months.  For example:

	2010-2011
	2009-2010
	2008-2009

	Month
	Usage
	Month 
	Usage
	Month
	Usage

	Sep.
	7 ccf
	Sep.
	29 ccf
	Sep.
	7 ccf

	Oct.
	41 ccf
	Oct.
	56 ccf
	Oct.
	43 ccf

	Nov.
	81 ccf
	Nov.
	81 ccf
	Nov.
	84 ccf

	Dec.
	105 ccf
	Dec.
	103 ccf
	Dec.
	131 ccf

	Jan.
	132 ccf
	Jan.
	127 ccf
	Jan.
	134 ccf

	Feb.
	103 ccf
	Feb.
	110 ccf
	Feb.
	141 ccf

	Mar.
	91 ccf
	Mar.
	90 ccf
	Mar.
	96 ccf


Tr. 63-64 and PGW Exhibits 2 and 4.

44. All of Complainant’s bills were actual AMR meter readings.  Tr. 64.

45. Ms. Cromley didn’t see any out-of-line usage over the history of the account which would show if the exchange in meters caused Complainant’s bills to be outrageous.  Tr. 65.

46. The various times Complainant’s gas service was shut-off for non-payment, when gas service was restored, a service person would go to the property to turn the gas back on at the meter.  Tr. 65.

47. Ms. Cromley explained that participation in a CRP agreement permits forgiveness of the pre-CRP balance if timely payments are received by the Company.  Tr. 82

48. PGW is ready and willing to discuss payment arrangements with the Complainant. Tr. 67.

49. There was a meter exchange on June 4, 2008 at the service address.  PGW Exhibit 6.

50. The meter no. 1856389 was at the service address from September 4, 1998 through to June 4, 2008.  Meter no. 1856389 was tested and found to be operating within the 2% tolerance level permitted by the Commission.  PGW Exhibit 6.

51. Meter no. 1701479 replaced meter no. 1856389 on June 4, 2008.  PGW Exhibit 6.
DISCUSSION



Complainant alleged that there were incorrect charges on his bill and questioned the reliability, safety and quality of service of his gas.  The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  



A Complainant can sustain the burden of proof by establishing a sufficient case through a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


Incorrect Charges 


PGW does not dispute that Complainant consistently pays $125 monthly toward his gas bills.  Tr. 59-60.  PGW however, provided evidence that Complainant’s bills are slightly higher than $125 per month and that Complainant is assessed a late fee charge when he fails to pay the total amount due.  FOF 40 and PGW Exhibit 2.  Although Complainant has made monthly payments, late fees have accrued along with amounts due for gas service that were not covered by the $125 monthly payment.  Consequently, Complainant has an outstanding balance of $5,928.06 as of April 4, 2011.  


Complainant however was obstinate that he paid what had been a budget amount of $125 monthly.  Complainant further stated that his bills in the summer are not $125 monthly.  Complainant believed he did not owe the Company.  


PGW has provided verifiable evidence that although Complainant makes monthly payments on a consistent basis of $125, the billed usage in the winter months is more than the payment.  Complainant’s usage consistently increases during the winter months.  FOF 43.  Complainant corroborated that his usage increased in the winter by testifying that his heater does not work effectively so he turns on his gas oven as a heat source at the service address.  FOF 13.  Complainant also testified that he does not cook with his gas oven.  Id.  Complainant did not agree to another payment agreement after the 2003 CRP agreement.  Complainant admitted that he was aware that the balance that showed on his bill after 2003 was significantly more than $125 and Complainant failed to provide evidence of any agreement with the Company for a gas service payment of $125 per month.  Tr. 18-19.  


It is noted that PGW succinctly stated that the Company was willing to enter into an agreement with the Complainant.  The Complainant, however declined because he believed either the Company owed him a credit or there should be a zero balance.  In any event, the Complainant believed he should not be assessed with any amount owed for gas service from PGW at the service address.  


The undersigned ALJ does not find the Complainant’s argument persuasive.  Consequently, the Complainant failed to sustain his burden of proof.  
Reliability, safety and quality of gas service
Complainant stated that there were multiple changes of the gas meter at the service address.  Tr. 34-35.  Complainant noted that when the meter changed, the numbers in the meter reading changed.  Tr. 37.  Complainant implied that the gas meter changes contributed to the incorrect charges on his bill and therefore he concluded that he received service that was unreliable and poor in quality. 
Complainant testified that he did not have access to the meter, has not seen the meter and has not read the meter.  Tr. 36.  Consequently, but for the numbers in the meter readings being different, Complainant would not know that there was a change in meters.  
It is noted that the meter readings at the service address were AMR readings.  Tr. 64.  PGW’s witness stated in her opinion the usage did not look out of line or inconsistent under the old meter to the new meter.  Tr. 65.  PGW stated that the old meter tested within a 2% tolerance of accuracy.  PGW Exhibit 6.  The new meter was changed on June 4, 2008.  PGW Exhibit 6.  PGW provided verifiable evidence showing the trend of usage over the gas heating season in 2008 to 2010 and the usage is consistent over the heating season.  FOF 40.  

The record simply does not support the allegation by the Complainant that PGW has provided service that is unreliable, unsafe or of poor quality.   Complainant has failed to sustain his burden of proof regarding the service quality, reliability and safety allegations.
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. Complainant failed to sustain his burden of proof.
ORDER



THEREFORE,



IT IS ORDERED:
1. That the formal Complaint filed by Julius Taylor against Philadelphia Gas Works at Docket No. C-2010-2193745 is dismissed.
2. That the Secretary’s Bureau shall mark the record at Docket No. C-2010-2193745 closed.

Date: October 11, 2011


















Angela T. Jones









Administrative Law Judge
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